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Glossary

Asylum seeker

Border officials

Capacity building

Country of
destination

Country of origin

Domestic workers

Gender

Gender equality

Gender
mainstreaming

An individual who is seeking international protection. In countries with individu-
alised procedures, an asylum seeker is someone whose claim has not yet been
finally decided on by the country in which he or she has submitted it. Not every
asylum seeker will ultimately be recognised as a refugee, but every recognised
refugee is initially an asylum seeker.

A generic term describing those officials whose primary task is to guard the bor-
der and enforce the immigration (and possibly customs) laws of the State. Also
termed “border guards”, “border police”, or “aliens police”.

Building capacity of governments and civil society through strengthening their
knowledge, skills, and attitudes. Capacity building can take the form of substan-
tive direct project design and implementation with a partner government or in
other circumstances, can take the form of facilitating a bilateral or multilateral
agenda for dialogue development put in place by concerned authorities. In all
cases, capacity building aims to build towards generally acceptable benchmarks
of management practices.

In the migration context, a country that is the destination for a person or a group
of persons, irrespective of whether they migrate regularly or irregularly. Note: In
the context of movements of internally displaced persons (IDPs), the term “place
of destination” should be used. See also: host country, receiving country.

In the migration context, a country of nationality or former habitual residence of a
person or group of persons who have migrated abroad, irrespective of whether
they migrate regularly or irregularly.

Domestic workers generally work for private households. They may not always
have clear terms of employment and are often excluded from the scope of labour
legislation. Their work may include tasks such as cleaning the house, cooking,
washing, and ironing clothes, taking care of children, or elderly or sick members
of a family, gardening, guarding the house, or driving the family

The culturally shaped expression of sexual difference and the social attributes
and opportunities associated with those expressions along with the relationships

between women and men and girls and boys.

A situation of equal rights, responsibilities and opportunities for women and men
and girls and boys.

The process and practice of giving attention to gender perspectives as an integral
part of all activities across all programmes.
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Host country

Human rights

Irregular migrant

Irregular migration

Labour force
participation rate

Labour migration

Migrants in an
irregular situation

See country of destination. Note: In the context of returns, the term is used as
opposed to the country of origin and as an alternative to country of destination
or sending country to provide clarity in the identification of the various countries
involved. In other contexts, the term “host country” is generally best avoided,
as it may imply a particular relationship between migrants (“guests”) and natives
(“hosts”), which may be misleading and could undermine the integration of mi-
grants.

Those liberties and benefits which, by accepted contemporary values, all hu-
man beings should be able to claim “as of right” in the society in which they
live. These rights are contained in the International Bill of Rights, comprising the
Universal Declaration of Human Rights, 1948 and the International Covenants on
Economic, Social and Cultural Rights, and on Civil and Political Rights, 1966 and
have been developed by other treaties from this core (e.g., The Convention on
the Elimination of All Forms of Discrimination against Women, 1979; International
Convention on the Elimination of All Forms of Racial Discrimination, 1965).

See migrants in an irregular situation.

Movement of persons that takes place outside the laws, regulations, or interna-
tional agreements governing the entry into or exit from the State of origin, transit,
or destination. Although a universally accepted definition of irregular migration
does not exist, the term is generally used to identify persons moving outside
regular migration channels. The fact that they use irregular migration channels
does not imply that States are not, in some circumstances, obliged to provide
them with some forms of protection under international law, including access to
international protection for asylum seekers fleeing persecution, conflicts, or gen-
eralised violence. Moreover, categories of migrants who may not have any other
choice but to use irregular migration channels can also include refugees, victims
of trafficking, or unaccompanied migrant children.

The proportion of a country’s working-age population that actively engages in the
labour market, either by working or looking for work.

Movement of persons from their home State to another State for the purpose
of employment. Labour migration is addressed by most States in their migration
laws. In addition, some States take an active role in regulating outward labour
migration and seeking opportunities for their nationals abroad.

A person who moves or has moved across an international border and is not
authorised to enter or to stay in a State pursuant to the law of that State and to
international agreements to which that State is a party.




Migrant

Migration

Migration
management

Receiving country

Refugee
(recognised)

Regular migration
Trafficking

in persons

Working-age
population

Glossary

An umbrella term, not defined under international law, reflecting the common lay
understanding of a person who moves away from his or her place of usual resi-
dence, whether within a country or across an international border, temporarily or
permanently, and for a variety of reasons. At the international level, no universally
accepted definition of migrant exists.

A process of moving, either across an international border or within a State. It is a
population movement, encompassing any kind of movement of people, whatever
its length, composition and causes; it includes migration of refugees, displaced
persons, uprooted people, and economic migrants.

The management and implementation of the whole set of activities, primarily by
States within national systems or through bilateral and multilateral cooperation,
concerning all aspects of migration and the mainstreaming of migration consid-
erations into public policies. The term refers to planned approaches to the imple-
mentation and operationalisation of policy, legislative and administrative frame-
works developed by the institutions in charge of migration.

Usually, the country of destination of a migrant. In the case of return or repatria-
tion, also the country of origin or, in the context of resettlement, a country that has
accepted to receive a certain number of migrants, including refugees, on a yearly
basis by presidential, ministerial, or parliamentary decision. See also: country of
destination, country of origin.

A person, who “owing to well-founded fear of persecution for reasons of race,
religion, nationality, membership of a particular social group, or political opinions,
is outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country.”!

Migration that occurs in compliance with the laws of the country of origin, transit,
and destination. See also: clandestine migration, irregular migration.

The recruitment, transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or a position of vulnerability, or of the
giving or receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation. ?

People aged 15 years and above who are able to account for their involvement
in any economic activity.

1" Convention relating to the Status of Refugees, Art. 1A (2), 1951 as modified by the 1967 Protocol.

2 Art. 3(a), UN Protocol to Prevent, Suppress and Punish trafficking in Persons, Especially Women and Children, Supplementing the UN
Convention Against Organized Crime, 2000.
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Executive summary

The AU/ILO/IOM/UNECA Joint Programme on Labour Migration Govern-
ance for Development and Integration in Africa (JLMP) is a long-term joint
undertaking among four organisations in coordination with other relevant
partners which seeks to implement the 5th Key Priority Area of the Decla-
ration and Plan of Action on Employment, Poverty Eradication and Inclusive
Development which was adopted by the Assembly of Heads of States and
Governments (AU/Assembly/AU/20(XXIV)/Annex 3, January 2015) in Addis
Ababa, Ethiopia.

As part of achieving the JLMP Strategic Framework, the JLMP is conducting
a Gender Analysis in order to understand the structural and societal varia-
bles that affect the role of gender in labour migration and to fully integrate
a gender-equality perspective into the work of the JLMP, supported by the
Swiss Agency for Cooperation and Development (SDC) and the German
Federal Ministry for Economic Cooperation and Development, through the
Deutsche Gesellschaft fur Internationale Zusammenarbeit (GIZ) GmbH.

Labour migration is a valuable tool for advancing inclusive development in
Africa. Migrants contribute positively to the labour force in their countries
of destination and send significant and valuable remittances back to their
countries of origin. Enabling safe migration for all is, therefore, an oppor-
tunity to advance gender-sensitive development across the continent

Gender equality that contributes to both socio-economic development and gender

is known to be equality. Gender equality is known to be strongly correlated with

strongly correlated socio-economic development and may therefore be considered
with socio-economic an accelerant of other development efforts as well.

development and may

therefore be considered However, pervasive and persistent gender discrimination and in-

an accelerant of other equality limit the opportunities for women to more fully contribute

development efforts. to these developmental goals and place migrant women at risk of

violence, abuse and discrimination during the migration experience

as well as on arrival in countries of destination. Further, policymaking

and dialogue processes on migration in Africa continue to fail to give gen-
der due consideration in their activities.

By conducting a mixed-method research project evaluating the state of gen-
der in labour migration policy in Africa, based on desktop research, data
collection, and stakeholder consultation, we find that a person’s sex, gender,
gender identity and sexual orientation shape every stage of the labour migra-
tion experience, from where and how people migrate to the risks and vulner-
abilities they face as well as opportunities and resources available at desti-
nations. For example, some women migrant workers report gender-related
considerations for migration, including forced early marriage and escaping
violence and discrimination in their countries or origin. Women face higher
risks of violence, including sexual violence and vulnerability to human traf-
ficking, in their migration journeys and frequently suffer systematic challeng-
es to accessing the necessary information to stay informed and safe on their
journeys, as well as to access legal and psycho-social support services. On




Executive summary

Women face

higher risks of violence,
including sexual violence and
vulnerability to human trafficking,

the other hand, men migrant workers suffer from limited in their migration journeys and
employment opportunities as a result of gender-segre- frequently suffer systematic
gated labour markets and are often unable to receive the challenges to accessing the

support and help they need to vindicate their rights due necessary information to stay

to outdated gender stereotypes. informed and safe on
their journeys.

By evaluating the legal and institutional frameworks on migra-

tion in each of the five target countries and two priority Regional
Economic Communities (RECs), as well as gender norms and socio-eco-
nomic indicators related to gender, we paint a picture of the particular gen-
der-specific challenges and risks faced by migrant workers in these regions,
and the opportunities to better support their economic contributions and
defend their human rights in these contexts.

Finally, we turn to the JLMP Strategic Framework, which sets out a vision
for improving the state of labour migration on the continent over the com-
ing ten-year period. By applying the same analytical framework, a picture
emerges of the ways in which the Strategic Objectives of the JLMP already
speak to the particular gender-specific needs of migrant workers, for exam-
ple, by seeking to address the absence of sex-disaggregated migration data
on the continent and targeting policy reforms to provide safe and secure
working environments for women and men migrant workers. The latter is
particularly relevant from a gender perspective since women migrant work-
ers face structural barriers to accessing independent documentation, social
protection and safe, equal employment opportunities, and as well as when
exercising their civic life and remitting funds back home.

Therefore, the case for further efforts to gender mainstream migration policy
in Africa is clear. Across the target countries and priority RECs of the JLMP,
migrant workers continue to face gender-based discrimination and unequal
opportunities that limit their economic and social opportunities, and viola-
tions of their human rights in the migration journey. This limits the ability to
realise the full potential of all migrants to contribute to development both in
countries of origin and destination and to ensure the full protection of the
rights of migrant workers.

As the proportion of women migrant workers in Africa continues to grow,
labour migration policy on the continent must keep pace with growing devel-
opments in this area. The JLMP is to be commended on their efforts to inte-
grate a gender-equality lens into the work of this important multistakeholder
initiative. As is demonstrated in this analysis, there are already promising
green shoots in this regard and various ways in which the negative conse-
quences of gender differences in labour migration can be mitigated and the
positive opportunities leveraged in order to stimulate the maximum develop-
mental benefits from labour migration and to ensure the full protection of the
rights of all migrant workers.
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Introduction

1.1  Introduction to the JLMP
and the gender mainstreaming project

The AU/ILO/IOM/UNECA Joint Programme on Labour Migration Govern-
ance for Development and Integration in Africa (JLMP) is a long-term joint
undertaking among the four organisations in coordination with other relevant
partners operating in Africa including development cooperation actors, pri-
vate sector organisations and civil society representatives. It is the instrument
dedicated to the implementation of the 5th Key Priority Area of the Declara-
tion and Plan of Action on Employment, Poverty Eradication and Inclusive
Development, which was adopted by the Assembly of Heads of States and
Governments (AU/Assembly/AU/20(XXIV)/Annex 3, January 2015) in Addis
Ababa, Ethiopia.
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In line with the JLMP Strategic Framework, the Swiss Agency for Cooper-
ation and Development (SDC)-funded project Catalytic Actions for the AU-
ILO-IOM-UNECA Joint Programme on Labour Migration Governance for
Development and Integration in Africa (JLMP Action) aims to contribute to
the JLMP objective of strengthening the effective governance and regulation
of labour migration and mobility for enhanced sustainable development for
inclusive economic growth and regional integration of the African Continent.
The German Federal Ministry for Economic Cooperation and Development,
through the Deutsche Gesellschaft flr Internationale Zusammenarbeit (Gl2)
GmbH, is also supporting the development of the JLMP Capacity Building
Strategy.

As part of this initiative, the JLMP is conducting a Gender Analysis to present
and understand relevant quantitative and qualitative information on structur-
al and societal variables in the context of gender and labour migration, in-
cluding women and men migrant workers’ roles, needs, opportunities, chal-
lenges, access to resources and decision-making, and power dynamics, as
well as gender dimensions of relevant frameworks such as laws, policies,
bilateral labour agreements and multilateral cooperation mechanisms. The
objective is to fully integrate a gender-equality perspective into the planning
and programming of the JLMP in order to best respond to the gendered
nature of migration in the world today.

This document serves to present the outcomes of this Gender Analysis pro-
cess, including identifying persistent gaps and challenges in realising equal
rights and opportunities for women and men migrant workers.

The report begins by providing an introduction to the justification for a Gender
Analysis for JLMP, and an overview of migration trends in Africa, particularly
as they relate to women and girls, followed by an overview of the methodol-
ogy and scope of the analysis. It then moves into a deeper review of the role
of gender in migration before applying the Standard Assessment Framework
that was developed for the purposes of this project to each of the
target countries and priority Regional Economic Communities

(RECs). We then interrogate the role of gender in the JLMP The Gender

Strategic Framework 2020 to 2030 before concluding. Analysis presents
information on variables

[t must be noted that this document is to be followed in the context of gender and

and complemented by a Gender Action Plan, which labour migration, such as migrant

will set out key recommendations for the JLMP to workers’ roles, needs, opportunities,

most effectively incorporate a gender equality per- challenges, access to resources,

spective into its programming and operations. decision-making, power dynamics

and gender dimensions of relevant
frameworks such as laws, policies,
bilateral labour agreements and
multilateral cooperation
mechanisms.

11
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1.2 Migration as a development issue

According to the African Union, “research and the African Union’s Security
Council affirm that the benefits of free movement of persons in Africa far out-
weigh perceived or real challenges and costs.” Migration should therefore
be seen as a valuable tool for the advancement of inclusive development in
Africa and a way to overcome the growing sentiment that despite Africa’s
promising growth prospects, development has become “less inclusive”.*

Labour force participation rates of migrants are favourable relative to non-mi-
grant populations, underscoring the importance of migrants for economic
activity and development.® In South Africa, for example, studies have shown
a positive relationship between the arrival of new labour migrants on the
employment rate and the monthly wages of natives.5

This, therefore, explains the inclusion of migration as a primary topic in a
number of international development instruments. For example, six of the
17 Sustainable Development Goals (SDGs) make explicit references to mi-
gration, particularly Goals eight and ten, which refer to protecting labour
rights and promoting safe and secure working environments for all workers,
including migrant workers, and in particular women migrants,” and facilitat-
ing the orderly, safe, regular, and responsible migration and mobility of peo-
ple as well as reducing the costs of migrant remittances,® respectively.

The AUC’s Ouagadougou+10 Declaration and Plan of Action on Employ-
ment, Poverty Eradication, and Inclusive Development in Africa, adopted
in 2015, likewise highlights the importance of migration in development by
naming labour migration and regional economic integration as one of six key
priority areas.?

Women migrant workers contribute significantly — and have the potential
to contribute further with enabling policy — to development across the con-
tinent. Migrant remittances regularly surpass the amount of foreign direct
investment and overseas development aid in many developing countries,
and as such, there is increasing attention on the role of remittances in facil-

3 AUand I0M, ‘Study on the Benefits and Challenges of Free Movement of Persons in Africa’, (2018) at p.
11 (accessible here).

& Ibid.
5 JLMP, ‘Strategic Framework 2020-2030 for the AU/ILO/IOM/UNECA Joint Programme on Labour

Migration Governance for Development and Integration in Africa (JLMP)’, (2020) at p. 10 (accessible
here).

International Labour Organization, ‘Labour Migration in Africa’, (accessible here).
UN, ‘Sustainable Development Goals’, (2015) at Target 8.8 (accessible here)
Ibid at Targets 10.7 and 10.c.

AUC, ‘Ouagadougou + 10 Declaration and Plan of Action on Employment, Poverty Eradication and
Inclusive Development in Africa’, (2015) (accessible here).

© o N o
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Women
migrants are more
likely to send home a
higher proportion of their
income, and these funds are

itating economic growth.® Women migrants are more more likely to be spent on
likely to send home a higher proportion of their income, health, education, family,
and these funds are more likely to be spent on health, ed- and community
ucation, family, and community development.! For exam- development.

ple, various studies have shown that remittances from women

migrant workers can narrow the gender gap in employment and
education.’” The extra income also serves as a safety net, enabling high-
risk but profitable economic activities such as investing or starting a new
business, as well as increasing domestic savings.” Women migrants also
contribute to social remittances — transfers of practices, norms, identities,
social capital, knowledge, ideas, and skills — that have positive social im-
pacts across households and communities in origin and destination coun-
tries, although they are difficult to quantify.™* For example, research found
that Wolof women migrants from Senegal living in the United States contrib-
uted significantly to household expenses which in turn shifted gender power
relations within the household, giving the women a larger voice in decisions
about reproductive issues, childcare, etc.' Greater participation of women
in reproductive decisions has also been found to contribute positively to
economic development.’ Women migrant workers who return to countries
of origin are increasingly seen as role models and contribute to changing
perceptions about the role of women in the workplace." Finally, in making
significant contributions to the labour force of countries of destination, par-
ticularly in the care economy, women migrant workers free up other workers
to engage in the productive labour market, contributing to economic growth
in these countries. Women migrant workers fill care deficits left by lack of
affordable public care services and health sector cut-backs, grow the size of
the labour force in countries of destination, and typically contribute more in
taxes and social contributions than they take in benefits.'®

Therefore, enabling safe migration for women and girls is an opportunity
to advance gender-sensitive development across the continent that con-
tributes to both socio-economic development and gender equality. Gender
equality is known to be strongly correlated with socio-economic develop-

UN Women, ‘Women Migrant Workers’ Contributions to Development’, (2017) (accessible here).
" fbid.

Bachan, ‘An Exploration of the Gender-Migration-Development Nexus: The Impact of Labor Migration
on Women's Empowerment’, (2018) Consilience, Columbia University (accessible here).

13 Jbid.
UN Women, ‘Women Migrant Workers’ Contributions to Development’, (2017) (accessible here).

15 Bachan, ‘An Exploration of the Gender-Migration-Development Nexus: The Impact of Labor Migration
on Women's Empowerment’, (2018) Consilience, Columbia University at p. 13 (accessible here).

Finlay and Lee, ‘Identifying Causal Effects of Reproductive Health Improvements on Women'’s
Economic Empowerment Through the Population Poverty Research Initiative’, (2018) Milbank Q
(accessible here).

Bachan, ‘An Exploration of the Gender-Migration-Development Nexus: The Impact of Labor Migration
on Women’s Empowerment’, (2018) Consilience, Columbia University at p. 13 (accessible here).

UN Women, ‘Women Migrant Workers’ Contributions to Development’, (2017) (accessible here).
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ment and may be considered an accelerant of other development efforts
as well. Achieving SDG 5 — on gender equality — also requires effectively
responding to the specific needs of women migrants in migration policy in
Africa.

At the same time, it is known that women still participate in the labour force
at lower rates than men across the continent,’ highlighting the economic
opportunities that exist by improving gender parity in the workforce. This is
a consequence of pervasive and persistent gender discrimination as well as
gender-specific norms and stereotypes that manifest in various ways. How-
ever, the gender divide in labour participation has been shrinking in recent
years.20

By failing to adequately incorporate a gender lens in policy-making decisions
concerning migration, we run the risk of insufficiently considering the full
range of ways in which women migrants contribute to development, such as
through social remittances like ideas and behaviours and alternative mech-
anisms for remitting to overcome the peculiar challenges women face in
accessing and using formal financial systems.? For instance, a high propor-
tion of care worker positions in many countries are filled by migrant women,
which creates a foundation for the rest of the population to move into other
work by leaving the home. Historically, this trend was most commonly seen in
countries in the Global North but is increasingly beginning in middle-income

countries in the Global South as well, including those in Africa.2 Further,

W_omen by failing to account for the many costs and challenges facing wom-
migrant en migrants, labour migration policy also risks failing to mitigate the
workers are the negative developmental costs of, for example, the perpetuation of
invisible case of traditional gender norms, increased discrimination against wom-
the entire socio- en migrants, and abusive or exploitative labour practices.? These
economic workers have therefore been referred to as “the invisible case of
system. the entire socio-economic system.”*

(accessible here).

2 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 26
(accessible here).

21 Eyropean Union and UN Women, ‘Mainstreaming Migration Into Development Planning From A Gender

Perspective’, (2017) (accessible here).
2

23

UN Women, ‘Women Migrant Workers' Contributions to Development’, (2017) (accessible here).

European Union and UN Women, ‘Mainstreaming Migration Into Development Planning From A Gender
Perspective’, (2017) (accessible here).

24 |bid atp. 3.
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Introduction

1.3 Migration trends in Africa relating to gender

As detailed in the JLMP Strategic Framework, migration in Africa is rapidly
increasing in terms of the quantum of migrants and is primarily driven by
intra-African migration.? International migration in Africa has also increased
significantly over the past ten years, 78 per cent of which are working mi-
grants.®

Women make up nearly half of all migrants globally?” and just short of half of
all migrants in Africa,? and the proportion of women migrants continues to
grow.? Indeed, the growth of women migrants is outstripping general popu-
lation growth amongst the female population.® However, the persistent gen-
der gap in the migrant population is an indication of unequal opportunities
and unique challenges faced by women migrants, despite the fact that the
number of working-age African women is higher than that of men.?

Nevertheless, policymaking and dialogue processes on migration in Africa
continue to fail to give gender due consideration in their activities. For exam-
ple, in the 2020 Africa Migration Report, eight inter-state dialogue processes
on migration in Africa are listed, covering a wide range of main areas of
discussion, such as the prevention of human trafficking and the voluntary
return of migrants.3? However, not a single one focuses explicitly on the gen-
der dimensions of migration on the continent, despite the fact that migration
is clearly a highly gendered process, as this report will make evident. While
many migration reports and policy documents refer in general terms to the
importance of “gender-sensitive” or “gender-responsive” policymaking, few
have managed to meaningfully integrate a nuanced and substantial gender
perspective.

This sits in contrast to the mandate of the UN Global Compact for Safe,
Orderly and Regular Migration (GCM), which calls for the specific needs of

25 JLMP, ‘Strategic Framework 2020-2030 for the AU/ILO/IOM/UNECA Joint Programme on Labour
Migration Governance for Development and Integration in Africa (JLMP)’, (2020) at p. 10 (accessible
here).

% African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 4

(accessible here).

2 African Union, ‘The Revised Migration Policy Framework for Africa and Plan of Action (2018 — 2027)',
(2018) at p. 4 (accessible here).

African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 31
(accessible here).

African Union, ‘The Revised Migration Policy Framework for Africa and Plan of Action (2018 — 2027)",
(2018) at p. 5 (accessible here).

African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 31
(accessible here).

31 |bid atp. 3.
32 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 7-8 (accessible here).
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women and girls to be properly understood and addressed.® This Gender
Analysis will therefore review the ways in which gender affects migration ex-
periences and lay the groundwork for a detailed action plan that will identify
ways to more effectively accommodate gender dimensions of migration in
policymaking, as well as use migration policy to advance gender equality

across the continent. I

1.4 Methodology

and scope ‘
The research for this Analysis relied .

on a mixed-methods approach that
included the following components:

® Desk review » conducting desktop, policy, and l’
legal research, including reviewing key resourc-
es, researching societal and structural variables in
the context of gender and labour migration, includ-
ing the state of gender inclusion in migration policies
in each of five priority countries (Cameroon, Cote d’lvoire, Ethiopia,
Malawi, and Morocco) and two target RECs (COMESA and ECCAS),
and identifying the gender dimensions of relevant frameworks including
laws, policies, bilateral labour agreements, and multilateral cooperation
mechanisms;

® Data collection » collecting existing qualitative and quantitative data on
the gender environment, particularly sex-disaggregated data on gender
dimensions within labour migration, within each priority country and tar-
get REGC;

® Stakeholder feedback » collating written and verbal contributions from
key stakeholders through the use of online surveys and an online data
collection portal;

® Assessment and analysis » synthesising findings from the desk review
and stakeholder feedback and assessing priority countries, target RECs,
and the JLMP Strategic Framework through the lens of gender according
to the Standard Assessment Framework (discussed further below).

DE
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1 Introduction

We
adopt the same

definition of a migrant
worker as the JLMP Strategic
Framework 2020-2030 »

A Standard Assessment Framework was adopted in or-
der to ensure consistency across the analysis of the tar-
get countries and priority RECs, which comprised of an
analysis of the macro (policies and laws), meso (institu-
tions), meta (gender norms) and micro (socio-econom-

ic indicators) factors in the relevant domains.

‘A migrant worker is a person
who is to be engaged, is en-
gaged or has been engaged in

. a remunerated activity in a
For the purposes of this report, the scope has been kept State of which he or she

relatively broad in order to give a comprehensive view of is not a national’.
the experiences of women migrant workers. We adopt the

same definition of a migrant worker as that in the JLMP Strategic

Framework 2020-2030 (the JLMP Strategic Framework): a person who is

to be engaged, is engaged or has been engaged in a remunerated activity in

a State of which he or she is not a national .

We also review all of the following sub-sets of migration types:

® Forced and voluntary migration;

® Skilled and unskilled migrant workers;
® |[rregular and regular migration;

® Internal and cross-border migration.

Migration Governance for Development and Integration in Africa (JLMP)’, (2020) at p. 9 (accessible
here).

35 Although unskilled workers make up the majority of African migrants on the continent, the number of

higher-skilled workers has been increasing over recent years, according to the African Union, ‘Report
on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 5 (accessible here).

36 Although the JLMP Strategic Framework 2020-2030 focuses primarily on intra-African labour migration

since over 60 per cent of migrant workers remain on the continent, we have taken a more flexible
approach to the issue of labour migration in order to give a comprehensive view of the experiences of
women migrant workers.
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Intersecting
identities such
as race, ethnicity,
religion, country of origin,
class, age, health status,

1.5 The importance of gender-responsive
migration policy

It is crucial that policymaking efforts take a gendered lens in order to ensure
that policy appropriately addresses the particular experiences of women in
migration. A gender-neutral lens will tend to perpetuate existing inequalities
and gendered dynamics because it will prevent adequate protections and
accommodations from being put in place to counter existing gendered pow-
er dynamics. For example, migration policies prioritising skilled over unskilled
labour will discriminate against women, who are more likely to be unskilled
migrants.

According to UN Women, “the continued lack of safe and regular migra-
tion pathways and gender-responsive migration policies have significant
short- and long-term consequences,” particularly for women working in the
informal economy, “where the limited or non-existent enforcement of labour
protections puts them at high risk of labour rights abuses, sexual and gen-
der-based violence (GBV), racism, and xenophobia.”?

While we must be cautious not to view women migrants as a homogeneous
group or to rely on outdated gender stereotypes, we need to better under-
stand the gender-specific elements of migration in order to develop more ap-
propriate and gender-responsive policies that better serve migrants who are
women. We must also explicitly acknowledge that women migrants are not
inherently vulnerable but are instead subject to multiple and various forms
of intersecting discrimination that often place them in situations of vulnera-
bility despite their inherent autonomy and power. Efforts to support women
migrants in Africa must therefore place a strong emphasis on the agency of
women migrants themselves and intentionally create opportunities for their
participation and engagement in decisions that affect them in order to undo
the cycle of patronising and ineffective gender-related policymaking.

We must also acknowledge the role of intersecting identities and factors that
may amplify discrimination based on gender. This intersectionality af-
fects how women migrants experience gender-related dimensions
of the migration experience and may include, for example, race,
ethnicity, religion, country of origin, class, age, health status,
marital status, etc. For example, some women migrants may
experience amplified xenophobia in their countries of desti-

marital status, country nation as a result of their country of origin, while others do
of origin, may amplify not. These intersecting identities must likewise be considered
discrimination based when designing migration policies and programmes.

on gender.

37 UN Women, ‘Explainer: How Migration is a Gender Equality Issue’, (2020) (accessible here).

18



1

Introduction

Finally, it must be noted that gender norms, stereotypes, and discrimination
within labour migration have negative consequences not only for women,
but also for men. Men are likely to feel the pressure to provide for their fam-
lies and be effective breadwinners more strongly, potentially forcing them
into unsafe migration routes in order to find better economic opportunities
or to send remittances home to the detriment of their own quality of life.
They, therefore, suffer the negative consequences of separation from their
families and communities and of being forced into unsafe or exploitative
employment in order to provide for their families either back home or who
have accompanied them to a new destination. Men also face risks inherent
in unsafe migration, including violence and exploitation, but are likely to face
greater social stigma in reporting these experiences and seeking recourse
due to gender stereotypes about masculinity and physical strength. Men
are discouraged or disenabled from entering traditionally women-dominated
sectors such as care work, limiting their employment options and potentially
subjecting them to discrimination and social stigma if they do attempt to do
so. This is particularly problematic when considering the fact that care-re-
lated sectors have experienced the most growth in common countries of
destination around the world in recent years.® Difficulty finding employment
has serious implications for migrant men’s sense of masculinity and for gen-
der dynamics within the home. Finally, returning to countries of origin can
be difficult for men because they are perceived as having failed, and men
who are left behind when their wives migrate for work may suffer challenges
to their sense of masculinity and struggle to cope with the new burdens of
childcare and domestic work. Gender-responsive labour migration policy is
therefore crucial for maximising the developmental potential of all

labour migrants.

38 10M, ‘Gender and Labour Migration in Asia’, (2009) (accessible here) and ILO,
‘Women and the Future of Work — Taking care of the caregivers’, (2015) (accessible
here).
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Gender-
related

trends In
migration
Ta W \ig[er:

It is evident that a person’s sex and gender shape every stage of the migra-
tion experience, from where and how people migrate to the risks and vul-
nerabilities they face as well as opportunities and resources available at des-
tinations.®® Migration may provide new opportunities for women that were
unavailable in their places of origin. For example, research shows that levels
of discrimination in destination countries play an important role in shaping
female migration flows, as migrant women are often attracted to countries
where more gender-equitable norms and practices offer them greater free-
dom and rights.%

But it can also “entrench traditional roles and inequalities and expose wom-
en to new vulnerabilities as the result of precarious legal status, exclusion
and isolation.” Women face particular risks and vulnerabilities during transit
and at their destinations.

However, there is a dearth of sex-disaggregated data on migration in Afri-
ca, which makes analysis difficult. As of 2005, there was some evidence of

39 |nternational Organisation for Migration, ‘Gender and Migration’, (accessible here).
40 oM, ‘Migration in the 2030 Agenda’, (2017) at p. 65 (accessible here).
41 Bridge, ‘Gender and Migration’, 2005 at p. 1 (accessible here).
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2 Gender-related trends in migration in Africa

Migration
among African
countries is likely
to be the least
well-documented
migration flow
globally.

increasing internal migration by women around the world,*

but it is also clear that formal statistics fail to capture the full
picture with regards to irregular migration, which is hard to
document. Sex-disaggregated statistics on internal migration
are particularly sparse relative to international migration.® The In-
ternational Organisation for Migration (IOM) has also noted that mi-
gration among African countries is likely to be the least well-documented
migration flow globally,* exacerbating the knowledge gap.

What is known is that women make up 42 per cent of migrant workers
globally,® and while globally, migrant women participate in the la-
bour force at higher rates on average than non-migrant women

(63,5 per cent),® the situation in Africa is reversed, with migrant

of migrant
women in Sub-Saharan Africa participating in the labour force at workgrs
a rate of 47,3 per cent compared to 65 per cent for the non-mi- globally
grant population.*” There were approximately 5.6 million interna- are women

tional women migrant workers in Africa in 2019.% Further, while
around 74 per cent of migrant women work in service-sector jobs,
including domestic work and healthcare, they are also employed in var-
ious other sectors and in highly skilled professions.*

This review is, therefore, timely in providing an update on the state of knowl-
edge regarding gender and migration and applying it to the target countries,
priority RECs and the Strategic Framework of the JLMP. Effective govern-
ance of migration requires taking appropriate stock of the various ways in
which gender is a primary factor in migration experiences, and appropriately
adapting policy and regulations in response.

United Nations Research Institute for Social Development (UNRISD), ‘Gender Equality: Striving for
Justice in an Unequal World’, 2005 at p. 7 (accessible here).

B pidatp.8.

44

)

International Organization for Migration (I0M), "World Migration 2005: Costs and Benefits of

International Migration’, 2005 (accessible here).

% Ibid.

% Ipid.

47 JLMP, ‘Strategic Framework 2020-2030 for the AU/ILO/IOM/UNECA Joint Programme on Labour
Migration Governance for Development and Integration in Africa (JLMP)’, (2020) at p. 10 (accessible
here).

4 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible

here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 28

(accessible here).

4 UN Women, ‘Explainer: How Migration is a Gender Equality Issue’, (2020) (accessible here).
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2.1 Gender differences in reasons for migration

Women in Africa migrate for many of the same reasons as other migrants,

including to search for a better standard of living, to escape poverty or

~ Women climate change, as well as to flee political persecution. However,

in Africa migrate an additional common reason for women to migrate is to es-

e for better Ii\’/’ing standards and, cape sexual violence and gender discrimination or limited op-

e to escape ... portunities for women in their countries of origin, as well as
... poverty, oppressive gender norms and expectations. For example,
... impacts of climate change, 27 per cent of women migrating from Afghanistan have
... political persecution, indicated that their main reason for leaving was to escape
... sexual violence, domestic violence.® It should also be noted, though, that
... gender discrimination, migration can also serve as a trigger or aggravating factor
.. limited opportunities in for domestic violence.”

countries of origin,
.. Oppressive gender Additional reasons for migration frequently reported by
norms/expectations. women include escaping early and forced marriage, family

pressures or female genital mutilation.® Women are also more

likely to migrate for the purposes of family reunification.’ Finally,

it is worth noting that the growth of service sector industries across

Africa, such as domestic and care work,* may constitute a pull factor for

many women migrants who work in these traditionally female-dominated
professions.

In Africa, women tend to move shorter distances than men, and women
migrants are more likely to migrate internally than migrant men,% potentially
indicating further differences in the motivations and reasonings behind mi-
gration between women and men migrants.

As discussed above, men migrants face the burden of gender stereotypes
relating to providing for their families that pushes them into unsafe or irreg-
ular migration.

0 Jpid.

5 10Mm ‘Taking Action against Violence and Discrimination Affecting Migrant Women and Girls’, (2015)

(accessible here)

52 UN Women, ‘Explainer: How Migration is a Gender Equality Issue’, (2020) (accessible here).

5 UNRISD atfn. 42 atp. 11.
5 World Bank, ‘The Labour Market for Heath Workers in Africa: A New Look at the Crisis’, (2013)

(accessible here).

% United Nations Research Institute for Social Development (UNRISD), Gender Equality: Striving for

Justice in an Unequal World, 2005 at p. 7 (accessible here).
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2.2 Physical safety, sexual violence, and
gender-based violence

Migrant workers face pervasive and intersecting forms of discrimination that
impact their well-being and safety at all stages of the migration journey and
their employment experiences. Studies show that whether migrants enter
States with authorisation or being undocumented, they generally find their
rights diminished in comparison with the citizens of their country of resi-
dence.%® Gender is a primary determining factor in many of these experienc-
es.

For example, women migrants face a pervasive and traumatic lack of safety
on migration routes. Sexual violence rates along migration routes are shock-
ingly high: an estimated 60 to 80 per cent of women and girls travelling from
Mexico to the United States are raped at some stage of their journey,
while the figure is as high as 90 per cent for those travelling along

the Mediterranean route to Italy.’” Comparable figures for Africa are

not presently available. However, it can be safely assumed that

these risks are faced throughout the migration journey for women

migrant workers in Africa, including from smugglers, traffickers,

border officials and other state actors as well as other migrants.

Women migrants are also at heightened risk of exploitation, such

as human trafficking or being forced into survival sex throughout their
journeys. Gender is a primary factor in human trafficking, with 83 per cent
of victims of trafficking for sexual exploitation being women and girls.?® Vic-
tims of trafficking are often misidentified as irregular migrants and denied
appropriate support, detained, or deported as a result.” Ironically, laws that
seek to prevent human trafficking by restricting the migration of women of a
certain age or status are more likely to heighten the risk of being subjected
to trafficking by forcing women into irregular and unsafe migration pathways
and mechanisms, demonstrating the importance of nuanced and informed
gender-responsive migration policies.

On the other hand, men migrant workers also face the risk of violence and
exploitation during the journey and on arrival, though to a lesser extent than
women, but face greater social disincentives to report it and to seek psy-
cho-social as well as legal support. This leaves them in a precarious posi-
tion, lacking the appropriate support systems to help them deal with the
trauma of such experiences when they do occur.

5% African Union, ‘Thematic Area 4: Addressing Gaps in Migrant Protection: The Future of Human Mobility:

Innovative Partnerships for Sustainable Development (Technical Paper)’, (2020).

57 UN Women, ‘Explainer: How Migration is a Gender Equality Issue’, (2020) (accessible here).

8 1pid.

59 3pC and UN Women, ‘Policies and Practice: A Guide to Gender-Responsive Implementation of the

Global Compact for Migration’, (2019) (accessible here).
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The African Union Revised Migration Policy Framework for Africa and Plan of
Action (2018 — 2027)% highlights the importance of establishing and main-
taining gender-responsive systems for effective search and rescue at sea
due to the narrowly-implemented understanding of distress that is often
used by search and rescue operators, which may infringe on the rights of
women migrants. Women migrants are also more at-risk during sea cross-
ings due to lower rates of being able to swim and the fact that they often
succumb to hypothermia sooner than men.®

Women are also more likely to be migrating with children, raising additional
factors regarding the protection of children that must be considered. Inte-
gration and re-integration policies must consider the presence and wellbeing
of the children, in addition to that of women.

Women migrant workers face these risks throughout the migration journey,
but also on arrival in countries of destination. For instance, women tend to
work in isolated environments such as domestic homes, which can increase
their vulnerability to violence as well as impact their ability to seek help in
cases of abuse. This point is dealt with in further detail under section 4.2.5
below in the context of the JLMP Strategic Framework.

2.3 Access to information

Another prevalent issue affecting women migrant workers during their jour-
neys is a lack of access to information. UN Women highlights the fact that
women often lack access to gender-responsive information about safe and
regular migration pathways.® For example, in a survey across 23 countries,
53 per cent of migrant women indicated that they were unaware of migration
risks such as sexual abuse, extortion, trafficking, accidents and drowning
during the journeys.

This is probably a consequence of a range of reasons, including that girls
continue to suffer lower education rates as a result of early marriage and so-
cietal expectations and that women also tend to be more socially and infor-
mationally isolated or to work in more isolated workplaces such as domestic
homes.® In addition to thereby being at greater risk of violence and unsafe
migration paths, this also may contribute to their lack of kknowledge about

80 African Union, ‘The Revised Migration Policy Framework for Africa and Plan of Action (2018 — 2027)’,
(2018) at p. 25 (accessible here).

SDC and UN Women, ‘Policies and Practice: A Guide to Gender-Responsive Implementation of the
Global Compact for Migration’, (2019) (accessible here).

62 ypjq.

63

61

JLMP, ‘Handbook — Gender Dimensions of Labour Migration’.
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the COVID-19 virus and protection measures due to barriers in language
and exposure.

It is notable that the GCM calls for the establishment of “accessible infor-
mation points along relevant migration routes that can refer migrants to
child-sensitive and gender-responsive support and counselling, offer oppor-
tunities to communicate with consular representatives of the country of ori-
gin, and make available relevant information, including on human rights and
fundamental freedoms, appropriate protection and assistance, options and
pathways for regular migration, and possibilities for return, in a language that
the person concerned understands” as well as the provision of gender-re-
sponsive and accessible information and legal guidance for newly arrived
migrants on their rights and obligations.55

This is certainly an area in which the JLMP can play a leading role by pro-
viding accurate and accessible information for women migrant workers
that can enable them to be better informed and prepared for the migration
experience and that can assist them in exercising their rights at all stages
of the journey and on arrival, including within employment settings. Gen-
der-responsive information campaigns could include, for example, events
and public campaigns informing migrant workers of their rights in countries
of origin, transit, and destination, as well as where and how to seek redress,
in addition to contributing to a more positive perception of women migrants
by dispelling misleading and negative narratives. It is crucial that information
is conveyed in accessible languages throughout countries of origin, transit,
and destination. Information can be circulated through the media, social me-
dia and popular culture and may include strategies such as “airing women'’s
and girls’ voices and stories, portraying migrant women as actors rather
than victims, and gender balance on editorial boards.”%

8% 1bid.
85 YN, ‘Global Compact for Safe, Orderly and Regular Migration’, (2018) at p. 11 (accessible here).

8 SpC and UN Women, ‘Policies and Practice: A Guide to Gender-Responsive Implementation of the
Global Compact for Migration’, (2019) (accessible here).
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2.4 Gendered effects for those who remain

Finally, it is worth noting that migration also has gendered effects, even for
women who do not migrate themselves. For example, remittances from a
husband who has migrated may be sent only to male relatives, thereby rein-
forcing gender hierarchies and denying women who have remained at home
agency and economic opportunities.” On the contrary, the migration of men
may also positively affect gender roles as women who stay behind take on
greater responsibility in the household and have increased decision-making
power. 8

On the other hand, men left behind when their wives migrate may suffer
from the effects of gender stereotypes that dictate the man should be the
provider for his family, potentially undermining his sense of masculinity, cre-
ating tensions within the family, and subjecting men to social stigmatisation
and/or discrimination for failing to fulfil those traditional roles. They may also
struggle to adapt to new responsibilities within the home, such as childcare.

67 UNRISD at fn. 42 at p. 26.

88 African Union, ‘The Revised Migration Policy Framework for Africa and Plan of Action (2018 — 2027)',
(2018) at p. 50 (accessible here).
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2.5 Gender-specific factors on arrival

Given the significant overlap between Strategic Objective 2 of the JLMP
Strategic Framework and the various gendered dynamics faced by migrant
workers in countries of destination, these factors are dealt with specifically
under section 4.2. below. Let it suffice to note here that labour markets in
many, if not all, African countries remain significantly segregated by gender,
with strong gender norms around the types of occupations that women and
men fill. For example, while we have already noted that women are more
likely to work in the care industry, including domestic work, childcare and
healthcare, men are more likely to work in construction and mining.® There
is also growing demand for migrant workers in the agricultural, hotel and
restaurant services, education, and cleaning services industries, attracting
an increasing number of women migrant workers.”® As will be discussed in
further detail below, occupational segregation also has a strong impact on
the degree of social protections afforded to migrant workers and the risks of
violence, exploitation, and abuse that they face.

89 Das and Kotikula, ‘Gender-based Employment Segregation: Understanding Causes and Policy
Interventions’, (2019) the World Bank (accessible here).

70 1.0, ‘Women migrant workers’ labour market situation in West Africa’, (2020) (accessible here).
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3 Standard assessment framework in the priority countries and target RECS

Contextual factors play a significant role in determining the experiences of
migrants across the gender spectrum. For example, gender norms vary
widely, and some countries and regions have made more progress than oth-
ers in integrating a gender perspective into relevant migration policies and
laws. We, therefore, begin by applying the Standard Assessment Frame-
work to each of the target countries and priority RECs to better understand
the context and landscape as it pertains to gender and labour migration.

We have adopted a macro/meso/micro-level framing to understand
the context, challenges, and opportunities, of labour migration through a
gender lens. This seeks to assist the JLMP as they work within these con-
texts to advance gender mainstreaming.

We begin by providing a contextual overview of the country or REC fo-
cusing on migration flows, common forms of employment and the gender
dynamics of labour migration in these contexts. In some instances, there is
limited data and information available. Where this is the case, we have relied
on existing sources to piece together a better understanding of the labour
migration landscape in the respective country or REC.

Thereafter, and at the macro level, we provide a high-level overview of the
policies and laws that relate to labour migration, or labour and migration
separately, where this is all that is currently available (as is often the case)
and gender, nondiscrimination, and empowerment.

We then turn to the meso level, where we highlight the key stakeholders
and institutional processes. Then we provide context on the meta level of ex-
isting gender norms and on the micro-level socio-economic indicators from
a gender perspective with the aim of highlighting, where possible, some of
the lived realities of those who find themselves at the intersection of gender
and labour migration.

29



Gender Analysis ® Gender Mainstreaming in the Joint Labour Migration Programme

3.1 Cameroon

3.1.1 Country context through a gender and labour
migration lens

Cameroon, located in central and west Africa, is a lower-middle-income
country, which shares its borders with several states, including Nigeria to
the northwest and southwest, Chad to the northeast, the Central African
Republic to the east, the Republic of the Congo to the southeast, Gabon
and Equatorial Guinea to the south.”

There is limited available data in relation to labour migration flows, the com-
mon forms of employment of migrant labourers, the key challenges they
face, and the gender patterns of such migration. According to the ILO, there
are four domestic data sources that, to varying degrees, engage with inter-
national labour migration statistics:™ the General Population and Housing
Census, which is carried out by the Central Bureau of Census and Pop-
ulation Studies; the Fourth Cameroonian Household Survey (ECAM4), the
General Census of Enterprises, and the Survey on Employment and Labour
in Enterprises, the latter two of which are carried out by the National Insti-
tute of Statistics in Cameroon.” Unfortunately, these sources are not readily
available and appear to be fairly outdated, with the last sources having been
published between 2005 and 2008. Further, it appears that “Cameroon is
facing a shortage or virtual absence of data sources on international migra-
tion and its contribution to development.””® The sex-disaggregated data-
bases at the national level also appear to be outdated or inaccessible. For
example, the Gender Disaggregated Labour Database (GDLD) has not been
able to process data on Cameroon due to missing documentation or mis-
coded variables.” There are, however, a few sources, reports, and statistics
that can be relied on to provide some insight into the gender dynamics of
labour migration in Cameroon.

73
74
75

World Bank, ‘Cameroon’ (2021) (accessible here).
ILO, ‘Cameroon’ (accessible here).

The Third General Population and Housing Census is presently not accessible through the Central
Bureau of the Census and Population Studies website (accessible here). The Fourth Cameroonian
Household Survey (ECAMA4), the General Census of Enterprises, and the Survey on Employment and
Labour in Enterprises were not readily available from the National Institute of Statistics in Cameroon
(accessible here).

6 ACP, ‘Shedding light on the South: Migrant profiles and the impact of migration on human development

in Cameroon’ (2013) (accessible here).

7T \World Bank, ‘Gender Disaggregated Labor Database’ (2021) (accessible here).
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Migration
population

Over the past two decades, Cameroon’s migrant population has grown in Cameroon

exponentially, from approximately 266,000 migrants in 1990 to 505,000 in

2019.78 As of 2019, migrants form 2 per cent of Cameroon’s population.™

A 2020 report focusing on the profile of migrants gathered at key transit

areas in Cameroon, Chad, Mali, Niger, and Nigeria, found that Cameroon

represented the top country of final intended destination for persons mi-

grating during the pandemic.® This study further found that of the popula-

tion interviewed, 32 per cent of travellers from Cameroon were women, and 266,000
68 per cent were men.®! The non-citizen working-age population in Came-

roon comes largely from various countries in Asia and Nigeria, with migrant

women of working-age mimicking that same pattern.8

From a more general labour perspective, Cameroon’s total labour force 1990 2019
is estimated to be just under 11.5 million people,® and Cameroon has
a labour force participation rate for women of 71.1 per cent compared to
81.1 per cent for men.# Notably, the rural labour sector is mainly driven by
women, who represent 71.6 per cent in the informal agricultural sector, and
in the Northwest, 72 per cent of small retailers are women.® 70 per cent of
workers in the care sector are women and girls between the ages of 15 and
24, with only 6 per cent having had professional training.® The World Bank’s
vulnerable employment statistics indicate a 13 per cent decrease in wom-
en’s employment over the past two decades, from 93.1 per cent in 1991 to
80.83 per cent in 2019.8 The percentage of women in Cameroon’s labour
force sits at 47.13 per cent.® More recent studies on the impact of COVID-19
on employment and the labour market in Cameroon found that informal
sector workers — who are mostly women and who account for more than
90 per cent of those employed — are “most directly affected with health risks,
lost income, all of which are reflected in a decline in consumption, investment
and a deterioration in the country’s economic situation.”® However, all these
labour-related statistics do not speak specifically to labour migration.

78

79
80
81
82
83
84
85
86
87

88

89

UNPD, ‘International Migrant Stock 2019: Country Profile - Cameroon’ (2019) (accessible here). It is
however difficult to fully ascertain the status of migration in Cameroon as there is no systematic data
collection and publication of migration data in the country. See further IOM Global Migration Data
Analysis Centre (GMDAC), ‘Migration Data Portal: Republic of Cameroon’, (2020) (accessible here)
(IOM/GMDAC, Cameroon).

Ibid.

I0M, ‘Migration & COVID-19 in West and Central Africa’ (2020) (accessible here).

Ibid.

ILO Statistics accessible here.

World Bank, ‘Labour force, total — Cameroon’ (2021) (accessible here).

United Nations Development Programme, ‘Gender Inequality Index’ (2020) (accessible here).
Gender Standby Capacity Project, ‘Data on gender equality in Cameroon’ at p. 6 (accessible here).
Friedrich Ebert Stiftung, ‘Care workers must organize for their rights’ (2017) (accessible here).

World Bank, ‘Vulnerable employment, female ( per cent of female employment) (modelled ILO estimate)
— Cameroon’ (2021) (accessible here).

World Bank, ‘Labour force, female ( per cent of total labour force) — Cameroon) (2021)
(accessible here).

ILO, ‘Cameroon - Rapid evaluation of the impact of COVID-19 on employment and the labour market in
Cameroon’ (2020) (accessible here).
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The recently published third edition of the Report on Labour Migration Sta-
tistics provides useful insight into Cameroon’s labour migration context.%
The employment-to-population ratio for Cameroon’s migrant population is
63.1 per cent.®' 50.5 per cent of the total migrant population is made of
women and girls. This is higher than the regional and international averages,
which sit at 47.5 per cent and 47.9 per cent, respectively.®2 A closer look at
labour migration through a gendered lens shows that there are notably fewer
women migrant workers in Cameroon. Data from 2018 (published in 2021)
records that 32.3 per cent of migrant workers are women, and 67.7 per cent
are men.® |t appears that Cameroon’s labour migration landscape is oc-
casioned by several factors, including, but not limited to, its geographical
positioning at the intersection of Central and West Africa and the growth
and expansion of the cocoa industry, prompting notable seasonal migration
trends.* It appears that the cocoa industry is susceptible to seasonal mi-
grants of different categories, including those in the agricultural sector, those
who trade cocoa, and “seasonal sex workers, who leave the urban centres
for cocoa-producing centres during the peak seasons of harvest with the
aim of making high turnovers.”% Apart from this insight, there is limited avail-
able data on the key drivers of labour migration and the common forms of
employment of labour migrants.

3.1.2 Labour migration and related gender policies and
laws

Despite consistent migratory flows, the legal and policy framework in Came-
roon appears to be fairly limited, with no formalised national labour migration
policy.% However, and notwithstanding the lack of a national labour migration
policy or framework, Cameroon’s international commitments and constitu-
tional framework, coupled with relevant domestic legislation and policies,
provide guidance on the country’s legal framework as it pertains to migra-
tion, employment, and gender.

The Constitution of Cameroon,¥ which provides for several fundamental
rights of all persons, grants constitutional status to all international legal in-

90 AU, ‘Report on Labour Migration Statistics’ (3 ed, 2019) (2021) (accessible here).
9 Jbid at p. 34.
92 UNPD: Cameroon (above n 79).

9 bid at p. 35.

% M Ndeh, ‘Seasonal migrants, poverty alleviation and contract sex in the cocoa producing centers in

the Littoral quadrant of Cameroon: A diagnostic socio-anthropological study in the post-colonial era’
(2018) 3 Brazilian Journal of African Studies (accessible here).

5 Ibid.
% |0M/GMDAC, Cameroon (above n 79).

97 Constitution of the Republic of Cameroon, 1972, as amended to 2008 (accessible here).
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struments ratified by Cameroon.® Cameroon is a state party to the Interna-
tional Covenant on Civil and Poalitical Rights, the International Covenant on
Economic, Social and Cultural Rights, the Convention on the Elimination of
All Forms of Discrimination against Women, the Convention Relating to the
Status of Refugees, and is a signatory to, but has not ratified, the Interna-
tional Convention on the Protection of the Rights of all Migrant Workers and
Members of their Families.®*® Cameroon has signed and ratified the African
Charter on Human and Peoples’ Rights, the Treaty Establishing the African
Economic Community, the Protocol to the African Charter on Human And
Peoples’ Rights on the Establishment of an African Court on Human and
Peoples’ Rights, and the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa.'® Cameroon has ratified
51 ILO conventions, including all eight of the fundamental conventions, as
well as the Migration for Employment Convention and the Migrant Workers
(Supplementary Provisions) Convention.' However, Cameroon has not rat-
ified 50 ILO conventions, including the Domestic Workers Convention, Pri-
vate Employment Agencies Convention, and the Violence and Harassment
Convention.0?

In addition, Cameroon has a few decrees relevant for present purposes:

® Decree 81-02 of 1981 » Cameroon’s Civil Status Registration decree
provides that a husband may object to his wife’s exercise of trade differ-
ent from him in the interest of their marriage or children.'® Equality Now
notes with concern that this discriminatory law remains in force.*

® Decree 92/007 of 1992 » This decree is labour-related and is commonly
referred to as the Labour Code. It provides for certain conditions for the
employment of foreign workers.'® For example, a contract of employ-
ment concerning a foreign worker must be endorsed by the Minister in
charge of labour.'® The application for endorsement must be made by
the employer. If the endorsement is refused, the contract is null and void.
If no decision is made by the Minister within two months of the receipt
of an application, the application is considered endorsed.'” In its 2017

98 /bid at article 45. See also United Nations General Assembly, ‘National report submitted in accordance

with paragraph 15A of the Annex to Human Rights Council Resolution 5/1: Cameroon’ (2008) (accessible
here).

9 See UN, “Status of Ratification: Interactive Dashboard’ (accessible here).

100 Ay, ‘Treaties, Conventions Signed by Cameroon’ (accessible_here).

101 |0, “Ratifications for Cameroon’ (accessible here).

102 ILO, ‘Up-to-date Conventions and Protocols not ratified by Cameroon’ (accessible here).

103 Wagelndicator Foundation, ‘Cameroon: Decent Work Check 2021° (2021) (accessible here) at p. 35.

104 Equality Now, ‘Cameroon — The Civil Status Registration (Ordinance No. 81-02 0f 29 June 1981)" (2021)
(accessible here).

105 Dgcree 92/007 of 1992 on the labour code (Labour Code) (accessible here).
106 /pjd at article 27(2).
107 Wagelndicator Foundation, ‘Cameroon: Decent Work Check 2021° (2021) (accessible here).
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submission, the UNHCR recommended that the government revise the
Labour Code and ensure the principle of equal opportunity and equal
treatment in employment is realised without distinction as to race, colour,
descent, or national or ethnic origin.'® From a gender perspective, the
Labour Code includes a chapter on the employment of women, young
persons, and children. It provides that the Minister specify the types of
tasks women and pregnant women shall not perform.'® In addition, it
provides that a woman or child shall not be kept on any job which has
been found to be beyond their strength and shall be transferred to more
suitable work. 10

® Decree 97/012 of 1997 » This decree governs Immigration in Came-
roon. The IOM explains that this decree primarily focuses on regulations
concerning migratory flows, for example, conditions of exit and expulsion
as well as guarantees of repatriation.” It further provides for the various
permits to which foreigners are entitled.

® Decree 2008/052 of 2008 » This decree provides for the conditions on
entry, stay, and exit for foreign nationals in Cameroon.? It differentiates
between short and longer-term stays in the country. Long-stay foreign
nationals are defined to include contract workers, independent workers,
and long-term trainees and are required to have a long-stay visa.'

® Decree No 2012/558 of 2012 » Through this decree, the Ministry of
Labour and Social Security (Ministere du Travail et de la Sécurité Sociale,
MINTSS) ensures the application of the Labour Code and international
labour conventions to which Cameroon is a party.'*

® Decree 2016/007 of 2016 » This decree, also known as the Penal Code,
promotes nondiscrimination in some ways.'" Section 242 provides that
whoever excludes another from any place open to the public or any em-
ployment because of race, religion, sex, or health status shall be pun-
ished. It further provides for the punishment of sexual offences, including
rape, sexual harassment, and threats.!®

Compilation Report — Universal Periodic Review: Cameroon’ (2017) (accessible here).
103 | ahour Code (above n 106) at section 83.
10 yp;d at section 87.
11 |0M/GMDAC, Cameroon (above n 79) at p. 14.

12 pgcree 2008/052 of 2008 modifying and supplementing certain provisions of Decree N ° 2007/255 of
September 04, 2007 fixing the modalities of application of Law 97/012 of January 10 1997 relating to the
conditions of entry, stay and exit of foreigners in Cameroon (accessible here).

M3 Jpjd at article 12.

114 Decree No. 2012/558 of 2021 (accessible here). Please note this is presently not available in English.
See further IOM/GMDAC, Cameroon (above n 79) at p. 15.

15 Decree 2016/007 of 2016, (accessible here).
116 Ibid at chapter B.
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® Decree No. 2017/383 of 2017 » This decree establishes the Ministry of
Social Affairs (MINAS) as the ministry responsible for the development
and implementation of government policy insofar as it seeks to provide
assistance and protection to socially vulnerable persons.”” MINAS works
with officials stationed at the border to ensure that as migrants are wel-
comed into Cameroon, they receive appropriate protection and psycho-
social support.'® According to IOM, this assistance should be available
to all migrants regardless of gender, sex or nationality.”® In addition, MI-
NAS appears to be responsible for producing social survey reports that
facilitate training for migrant workers.'® Furthermore, this decree estab-
lishes the creation of the Department of National Solidarity and Social
Development (Direction de la Solidarité Nationale et du Développement
Social). This body confirms MINAS’s role in migration issues and internally
displaced persons.'

From a policy perspective, Cameroon has made some inroads in relation to
gender equality and non-discrimination. It appears there are policies from
the mid to late-1990s that sought to encourage the empowerment of
women; these include the 1997 declaration on the Integration of
Women in Development, the Multi-sectorial Plan of Action on
Women and Development, and the National Plan of Action

National Gender Policy promotes equal rights and participation

of women and men in development.'? The Growth and Employ-

ment Strategy Paper (GESP) — 2010/2020 lists Cameroon’s commitment

to incorporating gender approaches into its policies and strategies and hav-
ing gender-sensitive budgets across various sectors.'® |t is unclear at this
stage if these results have been met.

17 Decree No. 2017/383 of 2017 (accessible here). Please note this is presently not available in English.

118 I0M, ‘Migration Governance Indicators: Republic of Cameroon — Profile 2020" (2020) at p. 14 (accessible
here).

19 s,
120 ypjq.
121 |0M/GMDAC, Cameroon above n 79.

122 These are not readily available. For reference to these policies see NEPAD Planning and Coordinating
Agency, ‘African Gender, Climate Change and Agriculture Support Programme (GCCASP): Cameroon
National Consultative Report’ (2012) (accessible here).

123 jicA, 2015 Country Report of Gender Profile (Cameroon)’ (2015) at p 20 (accessible here).
124 1pjd.,

125 Republic of Cameroon, ‘Growth and Employment Strategy Paper (GESP) — 2010/2020" (accessible here).
See also I0OM/GMDAC, Cameroon, (above n 79) at p. 19.

Numerous

. ) . policies from the
on the Integration of Women in Development.'?2 The National late-1990s sought

Population Policy Declaration of 2002 focused on universal to encourage the
primary education, improved literacy rates, and the reduction empowerment of
of economic and social gender disparities.'® The 2011-2020 women.
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&

3.1.3 Key stakeholder and institutional processes
on labour migration

Institutionally, while several bodies play a role in migration, labour, and gen-
der matters, there appears to be no central institutional body or process
that directly deals with labour migration through a gender lens. MINAS en-
gages with some of the intersections between gender and migration. As
noted above, MINAS is responsible for providing assistance and protection
to socially vulnerable persons.'? This includes ensuring the “protection and
psychosocial care for all migrants regardless of gender, sex or nationality.”1?
In addition, MINAS appears to be responsible for producing social survey
reports that facilitate training for migrant workers.'? The Ministry of Women
Empowerment and the Family is responsible for studying and submitting to
Government conditions to ease the employment of women in all areas of
activity.'?

The General Delegation for National Security is primarily tasked with ensur-
ing peace and enforcing the laws and regulations on the entry, stay, and exit
of foreign nationals in Cameroon.™ The Ministry of Foreign Affairs is respon-
sible for the administrative procedures for foreign nationals and refugees.™
The 2008 Decree discussed above gives guidance on the practical require-
ments of entry into the country. A valid passport, contract of employment,
proof of travel and proof of marital links are some of the requirements for a
long-stay visa.'32 The 2008 Decree provides for residential and refugee doc-
umentation.' It further includes provisions on familial accompaniment and
reunions, ' illegal immigration and expulsion. 3

In relation to employment, as noted above, the Minister in charge of labour
must endorse the contract of employment concerning a worker of foreign
nationality.’®® The Ministry of Labour and Social Security is tasked with su-
pervising the implementation of laws that restrict foreigners’ access to cer-
tain jobs. This Ministry is further tasked with ensuring that workers’ rights,
whether national or migrant, are recognised and protected in accordance

126 Dgcree No. 2017/383 of 2017 (accessible here). Please note this is presently not available in English.
127 3150, IOM/GMDAC, Cameroon, (above n 79) at p. 14.

128 1pjg,

123 Republic of Cameroon, ‘Minister of Women’s Empowerment and the Family’ (accessible here).

130 The Presidency of the Republic of Cameroon, ‘General Delegation for National Security’ (accessible
here). See also UNOCHA Dashboard above n 63.

131 Republic of Cameroon, ‘The Ministry of Foreign Relations’ (accessible here).
132 Jpjd at article 30.

133 pjd at articles 35-40.

134 pid at articles 41-47.

135 Jpjd at articles 58-63.

136 See Labour Code (above n 106) at section 27(2).
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with international human rights law.’® The National Labour Advisory Board,
established in terms of the Labour Code, is tasked with examining matters
relating to working conditions, employment, migration, and the improvement
of the material conditions of workers and to make recommendations and
proposals on the legal frameworks pertaining to these issues.'® The Advi-
sory Board has the discretion to “limit the employment of workers of foreign
nationality in certain occupations or at certain levels of professional qualifi-
cations.”1%

The Ministry of Women Empowerment and the Family is responsible for the
preparation and implementation of government measures related to the pro-
motion and respect of women’s rights and the protection of the family. In
addition, this Ministry is in charge of, among other things, ensuring the elim-
ination of all discrimination against women and ensuring increased guaran-
tees of gender equality in all fields of activity. In addition to this Ministry, there
is an Inter-ministerial Committee of gender which is headed by the Prime
Minister. This Committee is responsible for coordinating and supervising the
implementation of the National Gender Policy.™ Notably, another Inter-Min-
isterial Committee on Gender Statistics recently adopted key recommenda-
tions, including focusing on the disaggregation of gender data, supporting
the improvement of the quality of the statistical activity in Cameroon, and
advocating for the budgeting for gender statistics in all administrations.™!

3.1.4 Gender norms and socio-economic context

There is limited data and information on gender norms and the socio-cultural
context as they relate to labour migration. However, the prevailing gender
norms in Cameroon give a sense of gender dynamics that are likely to play
out in the context of labour migration.

—’

Cameroon ranks 141st on the UNDP Gender Inequality Index, rela-

tively higher than its overall Human Development Index rank of The
153."2 This score is lowered by low female representation in prevailing
Parliament, which presently sits at 29.3 per cent. The World gender norms in

Economic Forum ranks Cameroon 66th out of 153 countriesin ~ Cameroon give a sense
terms of economic participation and opportunity, 70th for po- of gender dynamics that

litical empowerment, 88th for health and survival, and 136thin ~ are likely to play out in
the context of labour

migration.

(accessible here).
138 See Labour Code (above n 106) at section 117.
139 /pid at section 113.
140 JICA (above n 126).

141 UN Women, ‘The Cameroon Inter-Ministerial Committee on Gender Statistics organized its first session
of the year’ (2020) (accessible here).

142 yN Women, ‘Global Database on Violence Against Women: Cameroon’ (2016) (accessible here).
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i itiled

In 2020 only
about a /3

as many girls
were in school
as boys.

terms of education.™ The low score for education aligns with the prevailing
position that boys are afforded more opportunities and have greater access
to education. For example, in 2020, approximately 262,000 girls were out
of school compared to 84,000 boys.™ The differential educational oppor-
tunities are informed by various factors, including traditional perceptions of
gender roles, high rates of youth pregnancy, and child marriage.™ In terms
of health, sexual and reproductive health care and access to health care ser-
vices appear to be a challenge for girls and women. Food insecurity and a
lack of safe spaces to access water, hygiene and sanitation contribute to the
daily challenges faced by women and girls in Cameroon.'¥

Gender discrimination, prevailing inequality, and discernible socially con-
structed gender roles are contributing barriers to human development in
Cameroon.'™ Women are primarily tasked with reproductive activities, tradi-
tional caregiver roles, and unpaid domestic responsibilities within the context
of a family unit.’ The reproductive and domestic roles of women are further
evidenced by the high rates of child, early and forced marriage. UN Women
estimates that nearly 30 per cent of women between the ages of 20 and 24
were married before the age of 18.7 This harmful practice negatively affects

the socio-economic status, sexual and reproductive health, and psy-

chological wellbeing of young girls and women.®

Views from a
study survey: A 2015 study revealed some of the underlying perceptions

attached to the role of girls and women. Notably, 89 per cent

890/0 say that girls should  of respondents were of the view that girls should not have
not have their first menstruation  their first menstruation under their parents’ roofs but under
under their parents’ roofs but  their husbands’. In addition, participants expressed the view

under their husbands’. that marriage is a girl’s ‘life purpose,’ resulting in young sin-

gle women being viewed negatively by society, and thought

to be infertile, sex workers, or witches.'? These gender norms,
expectations, and harmful practices in many ways limit access to
education and incomegenerating activities, which in turn reduces the abil-

ity of women to access and control resources leaving women economically
vulnerable. Further, while the Constitution provides equal rights to men and
women, gender inequality takes precedence in reality. For example, and de-

143 World Economic Forum, ‘Global Gender Gap Report 2020" (2020) (accessible here).

144 NESCO, ‘Cameroon: Education and Literacy’ (2020) (accessible here).

145 The Borgen Project, ‘Girls Education in Cameroon’ (accessible here)

146 Gender Standby Capacity Project, ‘Data on gender equality in Cameroon’ at p. 5 (accessible here).
47 bjd at p. 6-7.

148 Gender Standby Capacity Project, ‘Data on gender equality in Cameroon’ (accessible here).

%9 pid.

150 N Women, “Women Count; Cameroon’ (2020) (accessible here).

151 |nstitut Supérieur du Sahel at the University of Maroua, ‘Child, Early, and Forced Marriage in
Cameroon: Research Findings’ (2015) (accessible here).

152 g,
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spite legal frameworks aimed at ensuring equality, courts often disadvantage
women in the context of divorce proceedings.'™ This may make it difficult for
women to leave violent or toxic spaces and find employment.

The harmful gender dynamics are further illustrated by the prevalence of
violence against women in Cameroon. It is estimated that 51 per cent of
women will experience physical and/or sexual intimate partner violence.™
More recent reports suggest that cases of domestic violence are increasing,
with perpetrators rarely being prosecuted.’™ In addition to intimate partner
violence and domestic violence, women in Cameroon face the persistent
threat of gender-based violence in the context of the ongoing conflict in the
country. The growing trends of militarisation and militarism have led to an
increase in violence against women by armed forces.

The prevailing gender norms can also have a negative impact on men. The
expectation of masculinity and the masculine ideals of supporting and head-
ing the household places men under increasing pressure.’ Research sug-
gests that “young men and men are more likely to face arbitrary arrests,
beatings, torture and extrajudicial executions. They are also at greater risk
of being targeted by armed attacks and are more at risk of injury or death
directly related to the conflict.”™ Further, “sexual violence by armed groups
or other men is a reality that is sometimes faced by boys and men.” In June
2021, 11 per cent of GBV cases reported were cases of violence against
boys and men.'

153 Freedom House (above n 74).
154 UN Women, ‘Global Database on Violence Against Women: Cameroon’ (2016) (accessible here).
155 Freedom House, ‘Cameroon’ (2021) (accessible here).

156 Sexual Violence Research Initiative, ‘Violence against women in Cameroon: An unchecked
phenomenon’ (2020) (accessible here).

157 Gender Standby Capacity Project (above n 149) at p. 2.
158 /pid at p. 8.
159 /pid at p. 9.
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»

3.2 Cote d’lvoire

3.2.1 Country context through a gender
and labour migration lens

Cote d’lvoire, in West Africa, is bordered by Mali and Burkina Faso in the
north, Ghana in the east, the Gulf of Guinea in the southwest, and Liberia
and Guinea in the west. Despite having the largest economy in the West
African Economic and Monetary Union — largely due to its position as the
world’s top exporter of cocoa and raw cashew nuts, a net exporter of oil,
and a significant manufacturing sector — it has been observed that there is
still room for improvement in the context of gender equality and inclusion. ™8
For present purposes, there is some available data in relation to labour mi-
gration flows, the common forms of employment of migrant labourers, and
the gender patterns of such migration in Céte d’lvoire.

Cote d’lvoire has an interesting history of migration, having been one of the
“first immigration countries of West Africa” and the primary destination for
migrant labourers in the region.’® However, civil violence and conflict, as
well as fluctuations in the cocoa bean industry, have contributed to Cote
d’lvoire becoming a less appealing destination. Notwithstanding these
challenges, Cote d’lvoire “remains an important country of desti-

Cote d’lvoire nation, and one of the main countries of residence for ECOWAS
was one of the Member States nationals.”'? This is evidenced by its ranking as
first immigration  the country to host the most migrants in Western Africa.'® This
countries in West  ranking was informed by the 2.5 million migrants said to be in
Africa. Cote d’lvoire during mid-2020, which equates to 9.7 per cent of

the country’s population and 34 per cent of the total number of mi-
grants hosted in West Africa.'® This marks an increase from 2015, when
2.1 million international migrants were living in the country.'6

Interestingly, in Cote d’lvoire, immigrants have higher labour force participa-
tion rates than native-born workers and unemployment rates that are rough-
ly half of those of native-born workers.'® |t is therefore unsurprising that
Cote d’'lvoire has become dependent on a migrant workforce — particularly

160 \World Bank, ‘Cbte d'Ivoire’ (2021) (accessible here), and Freedom House, ‘Cbte d’lvoire’ (2021)
(accessible here).

161 See 10M, ‘Cote d’lvoire’, (accessible here) and Maastricht Graduate School of Governance,
‘Cote d'lvoire: Migration Profile) (2017) (accessible here) at p. 4 (MGSoG).

162 ynited Nations, ‘A survey on Migration Policies in West Africa’ (2015) at p. 132
(accessible here and here) (“UN Survey on Migration”).

1683 Migration Data Portal, ‘Migration Data in Western Africa’ (2020) (accessible here).

164 Jpid.

185 \1GSoG (above n 167)at p. 4.

166 AU, IOM, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 157 (accessible here).
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migrant labours from neighbouring Burkina Faso.'” Mali, Guinea, Ghana and
Benin are also common countries of origin for migrant labourers.'® There has
been a developing emigration trend among young Ivorians. The IOM records
that Cote d’lvoire is ranked among the top five countries of residence for
migrants who have reached the borders of the South of Europe.’ In terms
of common forms of employment, general trends suggest that migrant la-
bourers are largely participants in the informal sector, are involved in rural,
agrarian, and lowskilled labour, or participate in herding and fishing, or in-
dustry and trade.™

From a gender perspective, 44.6 per cent of international migrants in Cote
d’lvoire are women.7' Moreover, research suggests that labour migration
flows are gendered. For example, some female Ghanaian migrants in Cote
d’lvoire engage in trading and sex work. These sectors are said to be “read-
ily accessible to female migrants compared with the fishing and farm labour
available to male migrants.”7? Liberian migrant labour patterns show that
men are involved in work on cocoa farms and hew wood, whereas migrant
women sell wood and engage in sex work.' [t further appears that the
distance travelled by migrant workers is influenced by gender. Ghanaian
women migrants in Cote d’lvoire are women who tend to move over shorter
distances. This is partly due to geographical proximity and the similar so-
cio-cultural contexts of Ghana and Cbéte d’lvoire. In some instances, this
enables women to relocate without their husbands."* It further appears that
the informal retail sector “is one of the principal sources of empowerment for
women in general” regardless of migration status.'”

167 MGSoG (above n 171).
188 Ynited Nations survey on Migration Policies in West Africa above n 173 at p. 133.
169 |0\, Cdte d'Ivoire (above n 167).

170 Ynited Nations survey on Migration Policies in West Africa above n 173 at 133. See also International
Centre for Migration Policy Development (ICMPD), ‘Cote d'lvoire Case Study: Cote d’lvoire at a
Crossroads — Socio-economic Development Implications of Crisis-induced Returns to Burkina Faso,
Ghana and Liberia’ (2017) (accessible here).

71 UNPD, ‘International Migrant Stock 2019: Country Profile — Cote d’lvoire’ (2019) (accessible here).
172 |CMPD above n 176 at p 13.

13 Jpig at p 14.

74 Ipigat p 11.

175 Work and Opportunities for Women, "‘Women'’s Economic Empowerment in Cote d’lvoire’ (2020)
(accessible here).
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3.2.2 Labour migration and related gender policies
and laws

At this stage, Cote d’Ivoire does not have a comprehensive labour migration
framework. However, it appears that there are intentions to incorporate la-
bour migration into the national development plans, which may include the
creation of a national migration policy and a National Migration Office.!’

Internationally, C6te d’Ivoire has signed the International Covenant on Civil
and Political Rights, the International Covenant on Economic, Social and
Cultural Rights, the Convention on the Elimination of All Forms of Discrimi-
nation against Women, the Convention on the Rights of the Child, the Con-
vention on the Rights of Persons with Disabilities.'” Cote d’lvoire has signed
and ratified the African Charter on Human and People’s Rights and the Pro-
tocol to the African Charter on Human and People’s Rights on the Rights
of Women in Africa' Further, Cote d’Ivoire has ratified 41 ILO conventions,
including all 8 of the fundamental conventions, which are in force."® Howev-
er, Cote d’lvoire has not ratified the Migrant Workers (Supplementary Provi-
sions) Convention, the Domestic Workers Convention, or the Violence and
Harassment Convention. 8

At a domestic level, Cote d’lvoire lacks a comprehensive national labour
migration framework or policy. The Constitution provides for issues pertain-
ing to gender quality and labour,' for example, that the State and public
communities must ensure the promotion, development, and protection of
women and take the necessary measures to eliminate all forms of violence
against women and girls.’® The Constitution further provides that the State
must work to promote equality between men and women in the labour mar-
ket and encourage the promotion of women to decision-making positions
in public institutions and administrations as well as at the enterprise level.'®
Notably, the Constitution does not include nationality or origin in its labour
and non-discrimination article, which provides that everyone has the right
to choose their profession or employment freely, and everyone has equal
access to public or private employment, according to qualities and skills. It
is prohibited to discriminate in respect of access to employment or in the ex-
ercise thereof based on sex, ethnicity or political, religious, or philosophical

178 MGSoG (above n 171) at 16.

177 Sge UN, “Status of Ratification: Interactive Dashboard’ (accessible herg).

178 AU, 0AU/AU Treaties, Conventions, Protocols & Charters’ (accessible here).

179 MGSoG above n 171 at p. 15. See also ILO, ‘Ratifications for Cote d'lvoire’ (accessible here).
180 |0, ‘Up-to-date Conventions and Protocols not ratified by Cbte d’Ivoire’ (accessible here).
181 Cote d'Ivoire’s Constitution of 2016 (accessible here).

182 Jpjd at article 35.

183 Jpjq at article 36.
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opinions.'™ Apart from the Constitutional protection Cote d’lvoire’s current
framework consists of different laws that relate to migration,'® labour, and
gender with occasional overlaps.

® Law 90-437 of 1990 » This provides for the entry and stay of foreigners

in Cote d’lvoire.’® This law further specifies the documents with which
the foreigner must be provided to enter Ivorian territory. It appears that
spouses and children coming to join are exempt from the production
of certain documents. Foreign nationals from different countries may
have access to different permit options. For example, ECOWAS member
states are eligible for a one-year unique stay permit.

Law 91-63 of 1991 » This specifies that foreigners stay and move freely
throughout the country within the limits and conditions set by law and
must be able to produce documentation proving their status in the coun-
try if requested from the relevant authorities.'®

Law 92-89 of 1992 » This law denotes, among other things, that foreign
workers can only be recruited through employment offices after authori-
sation from the minister responsible for employment or labour.'8 Further,
the nationality of job seekers must be included in the lists of job applica-
tions sent to employment offices.

Act to Establish the Labour Code, Act No. 95/15 of 1995 » The
Labour Code views a worker as every person, regardless of sex, race,
or nationality, who engages in professional activity to receive remuner-
ation.’® This definition appears to cut across issues relating to working
hours, maternity leave, and minimum wages.'® Furthermore, the code
promotes the principle of non-discrimination based on gender in the con-
text of hiring — however, there is “no mandate on equal pay for work of
equal value for men and women.”¥

184 jpjg article 14.

185 See tables of statues in MGSoG above n 171 at p. 16-17 and UN Survey on Migration above n 168 at p.

138 -139. See further ILO, ‘Cote d’'Ivoire — Migrant workers’ (accessible here).

186 | aw No 90-437 of 1990 relating to the entry and stay of foreigners in Cote d’lvoire (accessible here).
Presently not available in English.

187 Law No 91-63 of 1991 (accessible here). Presently not available in English.

188 nable to access this law, ILO’s explanation of the law is accessible here.

183 Unable to access this Act. The description of the Act is based on secondary sources listed above n
191.

190 |0, ‘TRAVAIL legal database’ (accessible here)
191 Work and Opportunities for Women (above n 181).

43


https://www.ilo.org/dyn/natlex/natlex4.listResults?p_lang=en&p_country=CIV&p_count=482&p_classification=17&p_classcount=16
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=37380&p_country=CIV&p_count=402
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=37384&p_country=CIV&p_count=482&p_classification=17&p_classcount=16
ttps://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=37385&p_country=CIV&p_count=402
https://www.ilo.org/dyn/travail/travmain.byCountry2

Gender Analysis ® Gender Mainstreaming in the Joint Labour Migration Programme

® Law 2004-303 of 2004 » This law amends Law No. 2002-03 of 2002
and provides for the identification of persons and stay of foreigners in
Cote d’lvoire.’ |t deals with requirements for foreign nationals to enter
and stay in the country and further addresses instances where foreign
nationals are undocumented. In such instances, undocumented foreign
nationals may face imprisonment and deportation.

There have been notable efforts by the State to address discrimination and
violence against women, as recognised by the United Nations Committee on
the Elimination of Discrimination against Women.'® UN Women records that
“50 per cent of legal frameworks that promote, enforce, ad monitor gender
equality, with a focus on violence against women, are in place.”®

According to the Minister of Women’s Affairs, Family and Children of Cote
d’lvoire’s report to the Committee on the Elimination of Discrimination against
Women:

Cote d’lvoire had undertaken major legal and institutional re-
forms since it emerged from the post-electoral crisis in 2071.
In 2013, it adopted the law on marriage, which abandoned the
concept of the head of the family and instituted the principle
of joint management of the family and the national strategy to
combat trafficking in persons. In 2014, it put in place the Na-
tional Gender Observatory and the national strategy against
gender-based violence; and in 2015, it adopted the law on the
employment of persons with disabilities.%

Further, and in 2019, Céte d’lvoire introduced a Bill that seeks to substan-
tially amend the country’s marriage law, giving women the same rights as
their husbands over marital property.'® The Bill was passed in 2020, estab-
lishing co-ownership of marital property.'¥ Additionally, “Céte d’lvoire’s legal
framework protects from sexual harassment, including in the workplace, and
provides criminal penalties.”'® However, research suggests that “there is no
action plan addressing sexual harassment, the law is reportedly poorly en-

192 Ynable to access this Law at this stage. The description of the law is based on secondary sources
listed above n 191.

193 Committee on the Elimination of Discrimination against Women, ‘Fourth periodic report submitted by
Cote d’lvoire under article 18 of the Convention’ (2018) (accessible here).

194 UN Women, ‘Cbte d'Ivoire’ (2020) (accessible here).

195 Committee on the Elimination of Discrimination against Women reviews the situation of women in
Cote d'lvoire (2019) (accessible here).

196 Human Rights Watch ‘Cote d’Ivoire Marriage Reform a Step for Women: Law Could Spur Change
Throughout Africa’ (2019) (accessible here).

197 Human Rights Watch, ‘Cote d'Ivoire: events of 2019" (2020) (accessible here).
198 \Work and Opportunities for Women (above n 181).
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forced, and sexual harassment is widespread and generally tolerated. There
is no specific law addressing domestic violence.”%

Some legislative developments appear to be a concern from a gender qual-
ity perspective and signal concerns for women’s safety. According to Hu-
man Rights Watch, Céte d’lvoire’s new Code of Criminal Procedure “creates
a presumption of consent to sex between married couples, which could
prevent victims of marital rape from pursuing successful prosecutions” and
criminalises abortion.2°

3.2.3 Key stakeholders and institutional processes
on labour migration

There are challenges in accessing reliable and up-to-date information about
key ministries and stakeholders in Cote d’lvoire. Sources are either non-ex-
istent, outdated, inaccessible or contradictory. However, there are a few key
portfolios that address migration, labour, and gender issues.

Sources from 2019 suggest that the Ministry of Territorial Administration and
Decentralisation and the Ministry of Security and Social Protection are pri-
marily responsible for migration-related matters.?' However, it appears that
there were some structural changes to various ministries in 2020, with a
new Ministry of Foreign Affairs, African Integration and the Diaspora being
formed.?? |t is unclear at this stage what the key roles and objects of this
ministry are.

These changes also saw the formation of the Ministry of Women, the Fam-
ily, and the Child.® The National Committee for the Fight against Violence
against Women and Children (CNLVFE) falls under the auspices of this Min-
istry. It is committed to combating all forms of violence against vulnerable
populations.? The National Fund for Women and Development Innovative
Management Project also falls within this Ministry and seeks to, among other

199 1pjg.

200 yyman Rights Watch, ‘Cote d'Ivoire: events of 2019" (2020) (accessible here). The new Code of Criminal
Procedure is presently unavailable.

201 yN and 10M, ‘Migration Governance Indicators: Republic Cote d’lvoire — Profile 2019° (2019) at p. 14
(accessible here).

202 pfficial Portal of the Government of Cote d’Ivoire, ‘New Government: A Team of 37 Ministers and

Secretaries of State Formed’ (2021) (accessible here). See also Communique of the President of the
Republic (accessible here).

203 1.,

204 Ministere de la Femme, de la Famille et de I'Enfant, ‘National Committee for the Fight against Violence
against Women and Children (CNLVFE)' (accessible here).
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things, assist the most disadvantaged women to develop initiatives in carry-
ing out income-generating activities.?%

The Ministry of Employment and Social Protection oversees labour-related
matters, as well as key social protections. The Directorate of Labour Regula-
tion is responsible for, among other things, participating in the development
of labour regulations, following international labour relations, and ensuring
the monitoring and application of international labour standards.?® The De-
partment of Social Action also falls within this Ministry. This Department’s re-
sponsibilities include participating in the coordination of interventions for the
reduction of social exclusion and the fight against vulnerabilities, designing
and implementing social action policy in conjunction with other Ministries,
and facilitating the access of vulnerable populations to social action struc-
tures. 2’

According to the IOM, the collection of statistical data on migration is con-
ducted by the National Institute of Statistics (Institut National de la Statis-
tique, INS); however, “statistical data on migration is sparsely available de-
spite its relevance for the country.”208

In terms of process, the relevant legal frameworks guide the manner in which
foreign nationals practically enter and reside in the country. Different pro-
cesses will likely apply depending on a person’s nationality. For example,
in terms of Ordinance No. 2007-604 of 2007, ECOWAS nationals are not
required to obtain a residence permit but must maintain valid identifying doc-
uments from their country of origin.?®

From a labour migration perspective, Regulation No. 64-21 of 2004 relates
to recruitment and visa fees for employment contracts with foreign nationals
and provides that employers must publicly advertise them for one month to
Ivorian nationals before recruiting foreign labour. Further, the public employ-
ment service must approve the employment contract, and foreign workers
are required to obtain a work card.?'?

205 \Ministere de la Femme, de la Famille et de I'Enfant, “National Fund” Women and Development”
Innovative Management Project (PGNFNFD), (accessible here).

206 \inistere de I'Emploi et de la Protection Sociale, ‘Directorate of Labour Regulation’ (accessible here).
207 \inistere de I'Emploi et de la Protection Sociale, ‘Department of Social Action’ (accessible here).
208 \GSoG above n 171 at p. 15, see also UN and IOM above n 210.

203 ynable to access this Ordinance at this stage. The description of the Ordinance is based on secondary
sources listed above n 191.

210 ynable to access this Regulation at this stage. The description of the Regulation is based on secondary
sources listed above n 191.
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3.2.4 Gender norms and socio-economic context

Cote d’lvoire ranks relatively low on the UNDP Gender Inequality Index at
153rd out of 189 countries.?"' The country also ranks relatively low across the
various categories of the World Economic Forum’s Global Gender Gap Re-
port. The report ranks Cote d’lvoire 129th out of 153 countries for economic
participation and opportunity, 142nd for educational attainment, 108th for
health and survival, and 131st for political participation.’? These rankings
accord with the position that girls are less likely than boys to complete pri-
mary and secondary education, with early pregnancy being a notable threat
to girls’ education.?”® These results further align with the lack of women in
parliament — as of February 2021, only 11.4 per cent of seats in parliament
were held by women.?'

(e

Despite some gender-based barriers, women in Cbte d’lvoire have made

notable inroads in the employment sector, having an average labour force Women in

participation rate among women at 48.2 per cent (though significantly lower Cote d’lvoire are

than men, the rate for which sits at 65.5 per cent).2®® Notably, women are ~ economically active
economically active across various sectors, with 42.9 per cent of women  aCross various sectors »
working in the agriculture sector, 31.6 per cent in retail, and 9.6 per cent in

domestic work.216

42.

<
X

It is necessary to note, as with other countries, that it is difficult to fully as-
sess socio-economic gender indicators due to the lack of available data. In
a study of 104 gender-relevant indicators across six key domains (health,
education, economic empowerment, political participation, human security, Agriculture
and environment), Cote d’lvoire’s databases were found to be lacking in
several respects, including the lack of gender-relevant indicators available
in national databases, and a low emphasis on gender in national strategies
and plans.2”

[ i 4

Traditional gender roles are prevalent in Cote d’lvoire. A primary example
of this is the disparity in the rights of married men and women: married
women are not afforded the same rights as married men when it comes to
owning, using, and making decisions about collateral land, property and
other non-land assets.?® The expectations of traditional gender roles man-
ifest in harmful ways resulting in women experiencing “significant legal and

Retail

¥

211 ynited Nations Development Programme, ‘Gender Inequality Index’ (2020) (accessible here).

212 \World Economic Forum, ‘Global Gender Gap Report 2020° (2020) (accessible here).

213 \Work and Opportunities for Women (above n 181)at p. 9.

214 N Women, ‘Cote d’Ivoire’ (2021) (accessible here). Domestic
215 ynited Nations Development Programme, ‘Gender Inequality Index’ (2020) (accessible here). work
216 \\ork and Opportunities for Women (above n 181)at p. 9.

217 0pen Data Watch, ‘Bridging the Gap: Mapping Gender Data Availability in Africa:
Country Profile — Cote d’lvoire’ (2019) (accessible here).

218 QECD, ‘Social institutions and Gender Index: Cote d’lvoire’ (2019) (accessible_here).
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economic discrimination, and sexual and gender-based violence.”"® Harmful
cultural practices, including female genital mutilation and child and forced
marriages, are still practised.?? However, there have been notable efforts
by the state to address this, as recognised by the United Nations Commit-
tee on the Elimination of Discrimination against Women, which found that
there had been significant progress in reducing discrimination and violence
against women.?!

Gender norms and socio-cultural contexts continue to influence economic
empowerment opportunities for women. Cote d’lvoire, West Africa’s Fran-
cophone economic hub, is lauded as a fast-growing economy, receiving
oraise for economic reforms that have fuelled progress across sev-
The gender eral sectors. However, this growth has unfortunately not translat-
roles that inform ed into economic or empowerment opportunities for women,
labour priorities result  and Cote d’lvoire retains one of the highest gender inequality
in a disproportionate rates in the world.?2 The gender roles that inform labour prior-
burden of unpaid ities result in a “disproportionate burden of unpaid care work
care work. results in pressures on time and a lack of flexible working hours
which constrains women’s opportunities and access to labour

networks in agriculture.”??

Negative perceptions around sex work align with the prevailing attitudes to-
wards gender norms and sexuality. In Céte d’Ivoire, sex work is not per se il-
legal, but it is illegal to solicit for the purposes of sex work in a public place.?*
This makes it “impossible for sex workers to work legally.”?% Given that sex
work appears to be a common form of labour for migrant workers in Cote
d’Ivoire, this places them in an increasingly vulnerable position. Despite the
legal restrictions, there appears to be a great interest in advancing the rights
of sex workers, as evidenced by continuous academic research relating to,
among other things, understanding the financial lives of sex workers,? HIV
prevention, and the sexual health needs of sex workers.??

219 Freedom House, ‘Cote d’Ivoire’ (2020) (accessible here).

220 The Borgen Project, ‘Women’'s empowerment in Cote d’lvoire’ (accessible here).

221 Committee on the Elimination of Discrimination against Women, ‘Fourth periodic report submitted by
Cote d’lvoire under article 18 of the Convention’ (2018) (accessible here).

222 \\jork and Opportunities for Women (above n 181).

2B pigatp. 9.

224 Article 335 and 338 Penal Code 1981-640 of 1981 (accessible here).

255 Global Network of Sex Work Projects, ‘Blety — Abidjan, Ivory Coast’ (2016) (accessible here).

226 Namey et al ‘Understanding the financial lives of female sex workers in Abidjan, Cote d'lvoire:
implications for economic strengthening interventions for HIV prevention’” AIDS Care 30 (2018)
(accessible here).

27 Bequet et al, ‘Sexual health needs of female sex workers in Cote d'lvoire: a mixed-methods study to
prepare the future implementation of pre-exposure prophylaxis (PrEP) for HIV prevention’ BMJ Open
10 (2020) (accessible here).
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Notwithstanding a lack of reliable data, Cote d’Ivoire is said to be the main
country of destination for victims of trafficking in West Africa.?8 Other con-
cerns for vulnerable migrants have been captured by the United Nations
survey on Migration Policies in West Africa as follows:

According to the U.S. Department of State, boys from Ghana,
Mali, Burkina Faso, Togo, and Benin are exploited within the
agricultural sector. They are also found in mines, construction,
and carpentry. Girls from Ghana, Togo and Benin, are exploited
as domestic workers and street vendors. Girls and women from
Ghana and Nigeria are also forced into prostitution.??

228 Jnjted Nations survey on Migration Policies in West Africa above n 176 at 134.
223 pi.
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Ethiopia
has experienced

changing migratio

patterns in
recent
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3.3 Ethiopia

3.3.1 Country context through a gender and labour
migration lens

Ethiopia, located in the Horn of Africa, is bordered by Eritrea in the north and
Kenya in the south, Sudan in the west, and Somalia and Djibouti in the east.
Ethiopia has the second-most populous nation in Africa after Nigeria, and
despite being one of the poorest countries in the region, its economy is said
to be one of the fastest-growing.0

Once primarily a country of origin for migrants, Ethiopia has experienced
changing migration patterns in recent years. Many Ethiopian emigrants have
sought economic opportunities in the Middle East, North America, Europe,
and elsewhere in Africa, and this diaspora has had a growing effect on the
country’s politics and development.?! Large numbers of migrants particular-
ly from elsewhere in the Horn of Africa, also pass-through Ethiopia on their
way to Europe or other common destinations. Migrants travelling from and
through Ethiopia tend to follow one of three major migration corridors: east-
ward to the Persian Gulf states and the Middle East, crossing the Red Sea or
the Gulf of Aden; southward to South Africa; and northward across the Sa-
hara, into Sudan and often to Europe.?? Ethiopia has developed into a major
transit point through and out of the Horn of Africa, particularly for migrants
from Eritrea and Somalia. As a result, Ethiopia’s net migration rate now sits at
-0.2 migrant(s)/1,000 population in 2021,%2 with the total number of interna-
tional migrants hosted in the country estimated at 1,1 million.%* According to
the IOM, migration from Ethiopia to the Gulf is largely irregular, with Ethiopian
migrants often experiencing significant challenges and risks whilst on their
migration journeys. For instance, a survey found nearly 51,000 migrants are
missing, 85 per cent of which are men.%5

From an emigration perspective, and as suggested above, emigration is the
primary form of labour migration. Ethiopia has labour exchange agreements
with the Gulf States, including Saudi Arabia, where flows are unidirectional.
Private Employment Agencies have played a key role in facilitating the mi-
gration of an estimated 160,000 Ethiopian domestic workers in the first half
of 2012 alone. Of concern, “migrants on this route have been found to be

20 \World Bank, ‘Ethiopia’ (2021) (accessible here).
231 ReliefWeb, ‘Once Primarily an Origin for Refugees, Ethiopia Experiences Evolving Migration Patterns’,
(2021) (accessible here).

B2 pid,

233 \Migration Policy Institute, ‘Ethiopia’, (2021) (accessible here).

24 Migration Data Portal, ‘Migration data in Eastern Africa’, (accessible here).

235 10\, ‘Over 800,000 Ethiopians migrated abroad in the past 5 years - Labour Migration Survey Finds’
(2021) (accessible here).
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particularly vulnerable to trafficking and abuse.”? This seems to be a com-
mon concern: “Ethiopian women working as domestic workers in the Middle
East are vulnerable to physical and sexual abuse, detention and withholding
passports. If these women can escape such situations, they may fall victim
to sex trafficking.”?7 Available data illustrates that Ethiopian migrant workers
largely consist of women from rural areas with a limited educational back-
ground looking for employment opportunities and migrate through regular
routes, whereas men often need to rely on irregular routes due to a lack of
opportunity for legal migration.?® Data from 2017 indicates that most Ethi-
opian migrant workers are employed as domestic workers. Daily workers,
drivers, herders, guards, and cleaners are other common forms of occupa- Between

tion for Ethiopian migrant.2* 2008 and 2013
460,000 Ethiopians

. - . . legally migrated to mainly
According to the data from the Ministry of Labour and Social Affairs (MoL- Saudi Arabia, Kuwait,

SA), around 460,000 Ethiopians have legally migrated for employment to United Arab Emirates and
the Gulf Cooperation Council (GCC) States, mainly Saudi Arabia, Kuwait, Lebanon for employment.
United Arab Emirates, and Lebanon, between September 2008 and August

2013, and 86 per cent of those were women, mainly migrating for domestic 86%
work opportunities.?® It has been noted that, on the contrary, men migrant were
workers have mainly had to resort to irregular channels due to the lack of ~ women.
opportunity for regular labour migration in those countries.?*! 395.600

Research has shown that the majority of Ethiopian migrants working in these
countries do not have proper documentation and have migrated through
an irregular channel.?? Although the Ministry of Labour and Social Affairs
provides pre-departure orientation, the 2017 survey revealed that fewer than
1in 5 had received it, demonstrating the need to bolster efforts to provide
accurate information from government sources.?® About 72 per cent of the
migrants working in GCC states and Lebanon who had returned home were
working under what the ILO defined as forced labour,?* and a lack of pre-de-
parture orientation was identified as a key driver of this trend.

While Ethiopia has a relatively established process for labour inspections
carried out by the Ministry of Labour and Social Affairs, the ILO has noted

26 1pjg,

BT Ipjg,

238 |0, ‘Promote Effective Labour Migration Governance in Ethiopia’ (2017) (accessible here) at p. 5-6.
239 |bid at p. 8-9.

2400, ‘Policy Brief: Key findings and recommendations form survey on labour migration from Ethiopia to
Guld Cooperation Council states and Lebanon’, (2019) (accessible here).

24 1pid.,
292 1pid,
23 1pjd.

24 pefined as “all work or service which is exacted from any person under the menace of any penalty and
for which the said person has not offered himself voluntarily.”
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that few preventive visits are carried out.® The National Social Protection
Policy notes as one of its underlying principles that social protection services
are intended to progressively realise the human rights of all citizens and oth-
er members of society, but it is notable that the Policy does not explicitly
extend any social protection services to non-citizens or to migrant workers.

3.3.2 Labour migration and related gender policies
and laws

Ethiopia appears to have a comparatively advanced and comprehensive set
of migration legislation and policies.?*” There have also been notable reforms
to the labour migration framework of Ethiopia in recent years, as will be
highlighted below.?® Ethiopia has ratified various international conventions
and instruments related to migration?? but, most notably, has not signed or
acceded to the ILO Convention concerning Migration for Employment,?0 the
Migrant Workers (Supplementary Provisions) Convention,! the UN Interna-
tional Convention on the Protection of the Rights of All Migrant Workers??
and the two conventions of Stateless Persons.?? Regionally, Ethiopia has
ratified, among others, the African Charter on Human and Peoples’ Rights
and the Protocol to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa.?*

The Constitution of Ethiopia provides the basis for the domestication of rati-
fied international instruments in the Ethiopian legal system. Article 9(4) of the
Constitution stipulates that all international agreements ratified by Ethiopia
are an integral part of the laws of the country, and Article 13(2) provides
that fundamental freedoms and rights should be interpreted in a manner
consistent with the Universal Declaration of Human Rights, international hu-
man rights covenants and conventions ratified by Ethiopia.? Article 31(1)

245110, ‘Labour inspection country profile: Ethiopia’, (2009) (accessible here).

246 Foderal Democratic Republic of Ethiopia, ‘National Social Protection Policy of Ethiopia: Final Draft’,
(2012) at p. 15 (accessible here).

247 Ethiopia — Migration Profile’.

248 ReliefWeb, ‘Ethiopia’s new migration policy: A positive step but continued scrutiny needed’, (2019)
(accessible here).

249 ynited Nations Human Rights treat Bodies, ‘Ratification Status for Ethiopia’ (accessible here).

250 |0, ‘Ratifications of C097 - Migration for Employment Convention (Revised), 1949 (No. 97)", (2021)
(accessible here).

51 10,°C143 - Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)’, (2021)
(accessible here).

UN Treaty Collection, ‘International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families: Status as at 09-11-2021", (2021) (accessible here).

253 YN Treaty Collection, ‘Convention relating to the Status of Stateless Persons: Status as at 09-11-2021",
(2021) (accessible here). And UN Treaty Collection, ‘Convention on the Reduction of Statelessness:
Status as at 09-11-2021", (2021) (accessible here).

54 AU, ‘0AU/AU Treaties, Conventions, Protocols & Charters’ (accessible here).
255 Constitution of the Federal Democratic Republic of Ethiopia (1994) (accessible here).
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protects the rights of foreign nationals lawfully in the country to freedom of
movement and freedom to choose their residence, as well as the freedom
to leave the country. Further, Article 33(4) states that Ethiopian nationality
may be conferred upon foreigners in accordance with laws enacted and
procedures established consistent with international agreements ratified by
Ethiopia. Moreover, the Constitution provides comprehensive protection for
the rights of women, including providing the equal status of women to men
and a requirement of affirmative action to address the historical legacy of
inequality and discrimination suffered by women in Ethiopia.?®

In addition, to the international commitment and constitutional protections,
Ethiopia has a few laws and policies relevant for present purposes:

® Proclamation 354/2003,%" read together with regulation 114/2004
» 258 This is the primary framework governing migration policy in Ethiopia
and sets out rules and regulations for foreigners, the requirements of
getting into or departing from Ethiopia and guides how foreigners can
register for a residence permit.

® Proclamation 377/2003 » With regard to labour protections, Article 14
of the Labour Proclamation, which is currently being revised,?® contains
important provisions concerning non-discrimination.?® |t provides, among
other things, that it is unlawful for an employer to discriminate against fe-
male workers, in matters of remuneration, on the ground of their sex. Em-
ployers are also prohibited from discriminating between workers on the
basis of nationality, sex, religion, political outlook, or any other condition.
The principal objectives of this proclamation include the “establishment
of bilateral agreements, the fight against human trafficking, and clearly
define and regulate the role of the private sector in overseas employment
exchange service.”?!

® Proclamation 414/2004 » The Criminal Code of Ethiopia provides for
crimes against morals and the family, which include rape, sexual violence,
and taking advantage of the distress or dependence of a woman.?

25 |hid at article 35.

557 Foderal Negarit Gazeta of the Federal Republic of Ethiopia, ‘Proclamation No. 354/2003’, (2003)
(accessible here).

28 Foderal Negarit Gazeta of the Federal Republic of Ethiopia, ‘Council of Ministers Regulation No.
11/2004', (2003) (accessible here).

259 Africa Legal Network, ‘Ethiopia | New Labour Proclamation: Highlights of Key Changes’, (2019)
(accessible here).

260 proclamation 377/2003 (accessible here).
Africa Legal Network, ‘Ethiopia | New Labour Proclamation: Highlights of Key Changes’, (2019)
(accessible here).

26110, “The Ethiopian overseas employment proclamation No. 923/2016 : a comprehensive analysis’ (2017)
(accessible here) (I0L, Ethiopia: comprehensive analysis)

262 proclamation 414/2004 (accessible here) at section |.
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® Proclamation 923/2016 » The Ethiopia Overseas Employment Procla-
mation regulates the migration process and provides a better safeguard
of the rights, safety, and dignity of its citizens.?® The ILO explains that
the Proclamation provides identification of three types of recruitment for
overseas jobs — through public employment organs, agencies, and direct
employment — and introduces notable changes to control and manage
the labour migration process. For example, the deployment of overseas
workers is not allowed in the absence of a bilateral agreement with the
recipient country, and the deployment of workers under the age of 18
without the 8th grade of education and a certificate of occupational com-
petence is strictly prohibited.?*

® Proclamation 1064/2017 » The Federal Civil Servants Proclamation pro-
hibits discrimination in recruitment or selection.? [t provides that women
shall be entitled to affirmative action in recruitment, promotion, transfer,
redeployment, education, and training.%® It further provides for the con-
ditions of work applicable to minority nations, nationalities and peoples,
in that the placement of personnel in a government institution shall take
into account fair representation of nations, nationalities and peoples and
that nationalities and peoples having lesser representations within a gov-
ernment institution shall be given the advantage of affirmative action in
recruitment, promotion, transfer, redeployment, education and training.2?

@ Proclamation 1178/2020 » The recently enacted Proclamation on Pre-
vention and Suppression of Trafficking in Persons and Smuggling of Mi-
grants seek to criminalise human trafficking more stringently.%® It spe-
cifically provides for the unlawful sending of persons abroad for work.
[t further appears to criminalise sex work. Article 7 provides that “any
person for the purpose of benefiting from the prostitution or immorality
of another or to gratify the sexual passions of another, causes another to
engage in prostitution, acts as go-between, procures, keeps in a brothel,
uses or rents out his residence or place of business for this purpose in
whole or in part or uses the prostitution or immorality of another in any
other manner shall be punishable with rigorous imprisonment.”

263 10L, Ethiopia: comprehensive analysis (above n 277).
%4 Ipid.

265 proclamation 1064/2017 (accessible here).

%8 |hid at article 48.

27 |bid at article 50.

268 proclamation 1178/2020 (accessible here).
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3.3.3 Key stakeholders and institutional processes on
labour migration

The shake-up in migration policy in Ethiopia has equally been reflected in
changes to the institutional bodies responsible for managing migration in
the country. For example, Ethiopia’s Immigration Nationality and Vital Events
Agency was restructured by Regulation No. 449/2019, and the former Ad-
ministration for Refugee and Returnee Affairs became an Agency account-
able to the Ministry of Peace and shifted from its previously refugee-centred
approach toward focusing on the rehabilitation of returnees.?® The number
of agencies concerned with migration-related issues in Ethiopia has report-
edly grown in recent years due to the interest of donors in stemming irregular
migration to Europe.?’0

The Ethiopian government has recently become much more inten- The Ethiopian
tional about engaging the diaspora and leveraging their potential government

to contribute to development. In 2002, it formed the Ethiopian engages the
Expatriate Affairs General Directorate, which has since been re-  diaspora and leverages
placed by the Diaspora Engagement Affairs General Directorate their potential to
under the Ministry of Foreign Affairs.Z' In 2018, the ministry also contribute to
established an Ethiopian Diaspora Agency.?? These offices have development.

been charged with working with the diaspora and ensuring their
issues are integrated into development projects. The government has
also added labour attachés to many diplomatic missions.

The Ethiopian government has also demonstrated initiative in implementing
the GCM, giving directions to mainstream it into the country’s second five-
year Growth and Transformation Strategic Plan (GTP Il) (2015/16-2019/20)
and the Ten-Year Perspective Plan for Ethiopia (2020/21-2030/31).2% The
government has also noted its intention to develop a National Migration Pol-
icy and has formed a technical working group and recruited a consultancy
team to prepare this policy, which is currently underway.?’*

In terms of key stakeholders, the Ministry of Labour and Social Affairs is in
charge of the overseas employment process management and is respon-
sible for setting employment standards, licensing the agencies, and taking

the Global Compact on Migration For the United Nations Economic Commission for Africa: National
Partnership Coalition (NPC) on Migration’, (2020) (accessible here) (Ethiopia National Voluntary
Report).

210 ADMIGOV, “An Overview of Migration Governance in Ethiopia’, (2019) (accessible here).

211 ReliefWeb, ‘Once Primarily an Origin for Refugees, Ethiopia Experiences Evolving Migration Patterns’,
(2021) (accessible here).

22 1pjd.,

213 Ethiopia, ‘National Voluntary Report on the Implementation pf the Global Compact on Migration’ (2020)
(accessible here).

214 pjg,
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administrative measures against those agencies that contravene the coun-
try’s laws.? |n relation to the Ethiopia Overseas Employment Proclamation,
MOLSA is the ministry responsible for supervising the overseas employment
process by creating the necessary structure and assigning a labour attaché
in consultation with the Ministry of Foreign Affairs.?’6 Moreover, according
to the ILO, Ethiopia has a National Committee/task force for better coor-
dination of activities designed for victims’ protection, assistance and reha-
bilitation and the anti-human trafficking and smuggling of migrants.?’” The
Ministry of Women, Children and Youth Affairs undertakes various activities
to ensure the participation and benefit of women and youth.

3.3.4 Gender norms and socio-economic context

Ethiopia is a highly diverse country, but in most communities, patterns of
unequal decision-making and inequitable division of labour between men
and women persist.?8 Ethiopia ranked 173rd on the UNDP Gender Inequal-
ity Index in 2020, out of a total of 189 countries.?? The country’s score was
brought down primarily by poor rankings on maternal mortality and women’s
educational attainment, but the country scored relatively well on women'’s
political participation (37.3 per cent of seats in parliament held by women).
The labour force participation rate for women, while relatively high on a global
scale at 73.4 per cent, still sits significantly below that of men (85.5 per cent).

On the World Economic Forum Global Gender Gap Index, Ethiopia ranked
97th in 2020 out of 156 countries scored, with a marked decrease in score
from 2019.2 The country’s ranking was brought down primarily by low
scores on educational attainment (141) and economic participation and op-
portunity (128th), which was counterbalanced by a relatively good score on
health and survival (77th) and an exceptional score on political empower-
ment (28th). This is demonstrated by the fact that 40 per cent of ministers
in the country are women, and in 2018 a woman was elected president for
the first time in the country’s history. On the contrary, only 26.5 per cent of
senior roles in the country are held by women, and the income gap remains
relatively large.

Gender-based violence also remains prevalent in the country, although there
is significant variance in magnitude across regions and between urban and
rural areas. The 2016 Ethiopia Demographic and Health Survey found that

275 10L, Ethiopia: comprehensive analysis (above n 277).

218 pi,

7 ppjg,

278 Care International, ‘Gender in Brief: Ethiopia’, (accessible here).
219 YNDP, ‘Gender Inequality Index 2020’, (2020) (accessible here).

280 \WEF, ‘Global Gender Gap Report 2021', (2021) (accessible here).
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63 per cent of women and 28 per cent of men agree that a hus-

band is justified in beating his wife in at least one possible sce- 28%
nario (burning food, arguing, going out without permission, ne-

glecting the children, or refusing to have sexual intercourse). !

Historically, disparities between men and women in the division of women men

labour, the share of power, resources, and benefits have been jus-

tified and maintained by patriarchal social norms and structures. These

norms have manifested in some harmful practices. For example, between agree

60 per cent and 80 per cent of Ethiopian women have experienced some that a husband is
form of female genital mutilation, arranged marriage, child marriage, or po- justified in beating
lygamy, and 8 per cent of married women between the ages of 15 and 49 his wife.
years have reported being abducted.?? Further, 28 per cent of women in the

country have been subjected to violence at least once in their lifetime.28

In the labour migration context Global Action Programme on Migrant Do-
mestic Workers and their Families records that:

Many migrant women seek employment in order to survive and
fund their travel onwards to the intended countries of destina-
tion. Most migrant women in transit work in the informal sec-
tor, where employment can be hazardous and undignified and
where labour protections do not extend to them, especially if
they are in irreqular status. They are frequently vulnerable to
trafficking and exploitation.

81 Murphy, Jones, Yadete and Baird, ‘Gender-norms, violence and adolescence: Exploring how gender
norms are associated with experiences of childhood violence among young adolescents in Ethiopia’,
(2020) (accessible here).

22 1,

283 \WEF, ‘Global Gender Gap Report 2021', (2021) (accessible here).

284 Global Action Programme on Migrant Domestic Workers and their Families, ‘Promoting and protecting
the rights of migrant domestic workers in transit: The case of Ethiopian women migrants’ (2016)
(accessible here).
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According to the US Department of State, “Ethiopia is mainly a source, but
also transit and destination country for children, women, and men who are
subjected to sex trafficking and forced labour domestically and abroad.”? |t
appears that in the context of trafficking, girls from rural areas are being ex-
ploited as prostitutes or domestic servants, and boys are being “subjected
to forced labour in traditional weaving, construction, agriculture and street
vending.”26

While sex work is widespread in Ethiopia, with more than 200,000 women
estimated to be engaged in prostitution according to government data, it is
also part of the wider human trafficking problem in the country.?8? Sex work
is not illegal in Ethiopia, but the Thompson Reuters Foundation reports that
sex workers report routinely being harassed, beaten, and robbed by clients,
facing stigma and unsafe working conditions.?

285 Ethiopia — Migration Profile’ at p. 9.
26 [bid,

7 |nfo Migrants, ‘Prostitution, COVID and trafficking: A spiral of despair for Ethiopian returnees’, (2021)
(accessible here).

288 Jpjg,
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3.4 Malawi

3.4.1 Country context through a gender and labour
migration lens

Malawi, a landlocked country in southeastern Africa, sharing its borders with
Mozambique, Zambia and Tanzania, remains one of the poorest countries
in the world.? Malawi ranks fairly well in terms of political rights and civil lib-
erties.? There is limited information in relation to labour migration flows, the
common forms of employment of migrant labourers, the key challenges they
face, and the gender patterns of such migration. However, the available re-
sources and data highlight some of the labour migration trends in Malawi as
well as some of the key gender dynamics that inform the migration trends.

Malawi’s labour migration trends can be broadly understood in terms of mi-
gration from Malawi, Malawi as a transit state, and internal rural-urban mi-
gration. First, large-scale labour migration from Malawi to other southern
African states is still very common.?" In this regard, Malawi has strong ties to
South Africa, having historical and contemporary labour migration patterns,
particularly in the mining and agricultural sectors. Second, and owing to its
centrality in Southern Africa, Malawi is an important transit country for mi-
gration in the region.®? Third, Malawi has high levels of rural-urban migration
within the country.2% In addition to economic opportunities, internal migration
is sometimes influenced by population displacement due to environmental
factors.? QOverall, Malawi has comparatively low numbers of international
migrants — 1.3 per cent of Malawi’s population.? This may be due to the
steady decline in the numbers of international migrants in Malawi.2%

From a gender perspective, it appears that men form the bulk of the labour
migration population leaving Malawi. This may be due to traditional gender
norms that expect men to provide financially.?” When women do migrate, it
seems that labour may not be the primary factor. A 2014 study suggests
that women were almost twice as likely as young men to have migrated for

283 \World Bank, ‘Malawi’ (2021) (accessible here).
230 Freedom House, ‘Malawi’ (2021) (accessible here).

291 Niboye, ‘International Labour Out-Migration in Mzimba District, Malawi: Why Persistent?’ International
Journal of Research in Geography (IJRG) 4 (2018) (accessible here).

292 ), ‘Migration in Malawi: A country Profile (2014) (accessible here) (I0M, Malawi).

293 Niboye, ‘International Labour Out-Migration in Mzimba District, Malawi: Why Persistent?’ International
Journal of Research in Geography (IJRG) 4 (2018) (accessible here).

2% 10M, Malawi (above n 310).

295 Ynited Nations Department of Economic and Social Affairs, ‘International Migrant Stock 2019: Country
Profile — Malawi’ (2019) (accessible here).

26 /g,

297 INCLUDE, ‘Migrating men, entrepreneurial women: An effect of Malawian men’s labour migration to
South Africa’ (2016) (accessible here).

/Only 1.3%

of Malawi’s
population are
international
migrants
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family reasons.?® According to the International Labour Migration Statistics,
inflows of foreignborn employed persons are predominantly employed in ag-
riculture and services, with women migrants being slightly more likely to be
employed in agriculture and less likely to be employed in industry and ser-
vices than men migrants.?®

Internal sex and labour trafficking appear to be a cause for concern in Ma-
lawi. According to the US Department of State, traffickers exploit most Ma-
lawian victims within the country, who are transported from the southern part
of the country to the central and northern regions for “forced labour in ag-
riculture (predominantly the tobacco industry), goat and cattle herding, and
brickmaking.”® Malawian victims of sex and labour trafficking have been
found across the region in Mozambique, South Africa, Zambia, Kenya, and
Tanzania, as well as in Irag, Kuwait, and Saudi Arabia.®

3.4.2 Labour migration and related gender policies
and laws

[t appears that Malawi does not presently have a comprehensive labour mi-
gration framework. However, there are key policies in draft form that were
expected to be implemented during 2021, namely, the National Migration
Policy and the National Labour Migration Policy.®? There is limited informa-
tion available on the progress of these policies. However, Malawi’s interna-
tional commitments, constitutional framework and existing domestic legis-
lation provide some insight into Malawi’s approach to issues of migration,
labour, and gender more broadly.

Malawi is a state party to the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural Rights,
the Convention on the Elimination of All Forms of Discrimination against
Women, the Convention on the Rights of the Child, and the Convention
on the Rights of Persons with Disabilities.3 Additionally, Malawi has ratified
the African Charter on Human and People’s Rights, and the Protocol to the
African Charter on Human and People’s Rights on the Rights of Women in
Africa’® Malawi has not signed or ratified the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their

299 Accessible here.
300 ys Department of State, 2020 Trafficking in Persons Report: Malawi’ (2020) (accessible here).
301 g,

302 National Voluntary Review of GCM — Malawi (2018) (accessible here). These will be discussed in more
detail below.

303 See UN, “Status of Ratification: Interactive Dashboard’ (accessible here).
304 AU, 0AU/AU Treaties, Conventions, Protocols & Charters’ (accessible here).
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Families. Malawi has ratified all 8 of the ILO’s fundamental conventions.30

However, the country has not ratified the Migrant Workers (Supple- Malawi’s

mentary Provisions) Convention, the Private Employment Agen- Constitution provides

cies Convention or the Domestic Workers Convention.30 that discrimination of
persons in any form is

Malawi’s Constitution provides that discrimination of persons prohibited and all persons are,

in any form is prohibited and all persons are, under any law, under any law, guaranteed equal

and effective protection against
discrimination on grounds of race,
colour, sex, language, religion, political
or other opinions, national, ethnic or
social origin, disability, property,
birth or other status or
condition.

guaranteed equal and effective protection against discrimina-
tion on grounds of race, colour, sex, language, religion, politi-
cal or other opinions, national, ethnic or social origin, disability,
property, birth or other status or condition.?” The Constitution
further promotes the ideal of gender equality, which requires the
full participation of women in all spheres of Malawian society on

the basis of equal opportunities with men; the implementation of pol-

icies to address social issues such as domestic violence and economic
exploitation.3® Moreover, the Constitution specifically provides for the rights
of women to have full and equal protection by the law and have the right not
to be discriminated against on the basis of their gender or marital status.®

The following domestic laws and regulations provide for migration, labour,
or gender:

® |Immigration Act 1964 » The primary purpose of the Immigration Act is
to regulate the entry of persons into Malawi and to prohibit the entry of
“undesirables” into Malawi.?’® The Act provides an extensive list of per-
sons who are deemed to be prohibited immigrants, including but not
limited to:

® Any person who the Minister determines is undesirable for economic rea-
sons or because of their “standards or habits of life.”

® Any person who cannot read or write a language, as prescribed in Regu-
lations.

® Any person with a disability, including both epilepsy and mental health
problems, unless security is given by a person who is with them.

® Any person suffering from a disease prescribed in the Regulations.

305 0L, ‘Ratifications for Malawi’ (accessible here).

306 10L, ‘Up-to-date Conventions and Protocols not ratified by Malawi’ (accessible here).

307 Malawi's Constitution of 1994 with Amendments through 2017 at section 20 (accessible here).
308 /pjd at section 13.

303 /pjd at section 24.

310 Immigration Act of 1964 (accessible here).
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® Any person who has been convicted of an offence prescribed in the Reg-
ulations.

® Any sex worker, homosexual person, a person who has profited from sex
work or homosexuality, or a person who has procured men or women for
“immoral purposes.”®!

@ Immigration Regulations of 1968 » These Regulations provide for im-
migration procedures, permits, and processes relating to prohibited mi-
grants.3”?

@ Penal Code (as amended in 1999) » Malawi’s Penal Code — in particu-
lar Chapter XV on offences against morality — criminalises the procure-
ment of sex work, abortion, and same-sex sexual activity.??

® Employment Act of 2000 » While the Employment Act does not ex-
pressly provide for migrant labour, the references relating to nationality
suggest some protections for migrant labourers. For example, there are
anti-discrimination provisions that include references to nationality.3" In
addition, every employer is required to pay employees equal remuner-
ation for work of equal value without distinction of discrimination on the
basis of several grounds, including nationality.®'® Further, nationality does
not constitute valid reasons for dismissal or the imposition of disciplinary
action.®® The Act further prohibits discrimination against an employee/
prospective employee on basis of “sex” or “other status” in respect of re-
cruitment, training, promotion, terms and conditions of employment, ter-
mination of employment, or other matters arising out of the employment
relationship.?" It provides for equal remuneration for employees without
distinction and discrimination of any kind — in particular on the basis of
sex or “other status”.3® It further provides that it is not a valid reason to
dismiss an employee or impose disciplinary action on the basis of the
employee’s sex.??

311 For further details on the Immigration Act see Southern African Litigation Centre & CHREEA,
‘Malawi Immigration Law Audit’ (2016) (accessible here).

312 |mmigration Regulations of 1968 (accessible here).

313 penal Code (as amended in 1999) (accessible here). See also Southern African Litigation Centre,
‘Transgender rights in Malawi’ (2017) (accessible here).

314 Employment Act 6 of 2000 at section 5 (accessible here).
315 bjd. at section p.6.

316 /pjg at section 57(3).

317 /pid at section 5.

318 /pid at section 6(1).

319 ypid at section 57(3).
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® Prevention of Domestic Violence Act of 2007 » This Act provides for
the prevention of domestic violence for the protection of persons affected
by domestic violence.? |t includes provisions around sexual abuse and
further includes provisions relating to economic abuse, which means de-
nying a person the liberty to undertake any lawful income-generating ac-
tivity or access economic resources, and includes the refusal to provide
basic household necessities, withholding that person’s income or salary
and denying that person the opportunity to seek employment.

® Gender Equality Act of 2013 » This Act seeks to promote gender
equality, equal integration, influence, dignity and opportunities for men
and women in all function societies. Moreover, it prohibits and provides
for redress for discrimination based on sex, harmful practices and sexual
harassment.’?! Section 7 of the Gender Equality Act provides that the
government must take active steps to eliminate sexual harassment in the
workplace by ensuring that employers have appropriate policies to deal
with sexual harassment.

® Trafficking Act of 2015 » This Act seeks to, among other things, crim-
inalise sex trafficking and labour trafficking. It provides for the prevention
and elimination of trafficking in persons and establishes the National Co-
ordination Committee against Trafficking in Persons.??

At the policy level, Malawi’s Diaspora Engagement Policy seeks to establish
a mutually beneficial relationship between Malawi and its Diaspora, with the
underlying goal of mainstreaming and empowering Malawians abroad to ef-
fectively make significant and effective contributions to the development of
the country.?2 The policy further brings together key national stakeholders
to build an enabling environment in which the Diaspora will find avenues to
contribute to the socio-economic development of the country. The Policy
also sets up the institutional framework and clarifies the roles and respon-
sibilities of stakeholders in the implementation of the Diaspora Engagement
Programme. Further, and according to the Malawian government, it devel-
oped labour export guidelines for private and employment agencies and
migrating individuals in 2016. These guidelines seek to reduce vulnerabilities
during migration.s?

320 pomestic Violence Act of 2007 (accessible here).

321 Gender Equality Act of 2013 (accessible here).

322 Trafficking Act of 2015 (accessible here).

323 Diaspora Engagement Policy (2017) (accessible here).

324 National Voluntary Review of GCM — Malawi above n 320.
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The draft National Migration Policy seeks to provide a framework within
which relevant legislation shall be adopted, and proper administrative mech-
anisms are institutionalised. It is set to integrate Malawi’s migration proce-
dures into a consolidated framework within the context of migratory flows.%
The draft Labour Migration Policy seeks to protect migrants and harness the
benefits of labour migration for socio-economic development in Malawi. It
is unclear if the draft policy specifically considers the gender dimensions of
labour migration.

3.4.3 Key stakeholders and institutional processes on
labour migration

The Ministry of Home Affairs and Internal Security, the Immigration Depart-
ment, the Malawi Police and Prisons Services, the Ministry of Gender, Chil-
dren, Disability and Social Welfare, and the Ministry of Labour are key stake-
holders in the context of migration matters in Malawi.3?

In terms of process, the Immigration Act provides that anyone entering Mala-
wi without a valid passport or identity document is a prohibited immigrant.3?
The Immigration Regulations provide for Temporary Employment Permits
and Business Resident Permits, which enable foreign nationals to work and
conduct business in Malawi. There appear to be no other viable permit op-
tions for persons seeking employment in Malawi. By way of a brief overview,

Temporary Employment Permits are required for foreign nationals

Malawi who have been offered employment by any organisation in

issues Malawi. It is the responsibility of the organisation to apply

Business Resident for the permit on behalf of the applicant.’® The Malawian
Permits, valid for 5 years government has expressed concern that this process
and renewable for another 5, is not being followed and has issued a reminder to
to persons seeking to reside in “all organisations that it is a criminal offence under
Malawi for conducting business  the Immigration Act to work or be employed without
and investing in manufacturing, a Temporary Employment Permit.”3 The Government

mining, agriculture, fisheries,
tourism and financial services
and any productive
sector.

further noted that “those found will be liable to prose-
cution.” Business Resident Permits are geared towards
persons seeking to reside in Malawi for the purpose of
conducting business and intending to invest in manufactur-
ing, mining, agriculture, fisheries, tourism and financial services

325 Ibid,
326 |01, ‘Migration in Malawi: A country Profile’ (2014) (accessible here).
327 |mmigration Act of 1964 (accessible here).

328 gee Department of Immigration and Citizenship Service, ‘Temporary Employment Permit
(accessible here).

329 Department of Immigration and Citizenship Service, ‘Notice on Temporary Employment Permits’
(accessible here).
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and any productive sector.® The permit is valid for five years from the date of
approval and is renewable for a successive period of five years.

In terms of human trafficking issues, members of the Ministry of Homeland
Security, the Ministry of Labour, the Department of Immigration, the Ministry
of Gender, the Malawi Police Service, and the judiciary have been trained as
trafficking data collection officers.3!

The Draft Labour Migration Plan envisages a cooperative governance struc-
ture. For example, the Ministry of Labour would be responsible for work-re-
lated matters among migrants. The Immigration Department would take
responsibility for regulating immigration, and collecting migration data, the
Ministry of Finance, the Reserve Bank of Malawi, and the Ministry of Foreign
Affairs would be jointly responsible for the management of migration and
development issues.332

The Ministry of Gender, Youth and Community Services is the “gender ma-
chinery mandated to spearhead the formulation, implementation, coordi-
nation, monitoring and evaluation of the gender policy.”®¥ Furthermore, the
Ministry “oversees the mainstreaming of gender in all development policies,
programmes, projects and activities and provides technical backstopping
services in gender to all its stakeholders.” This Ministry also deals with wom-
en migrants in vulnerable positions.?* In addition, this Ministry collects and
reports cases relating to vulnerable women migrants and determines forms
of social assistance to have provided them.33

330 Department of Immigration and Citizenship Service, ‘Business Resident Permits’ (accessible here).
B1ys Department of State above n 318.

332 National Voluntary Review of GCM — Malawi above n 325.

333 UN Gender and Land Rights Database, ‘Malawi’ (accessible here).

334 10M, ‘Migration in Malawi: A country Profile” above n 349.

335 pid.
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3.4.4 Gender norms and socio-economic context

Malawi scores relatively low on the UNDP Gender Inequality Index at 142,
with high birth rates for young women (132.7 per 1,000 women aged 15—19),
low female education rates, and poor women representation in Parliament.
However, the participation of women in the labour force is surprisingly high,
at 72 per cent.’8 This aligns with the World Economic Forum Report, which
ranked Malawi 116" overall, 113" for economic participation and opportu-
nity, 128th for educational attainment and 90" for political empowerment.3¥
Interestingly, the World Economic Forum ranks Malawi among one of the
world’s top countries for health and survival. As previously noted, achiev-
ing gender equality is hampered by harmful cultural practices. For example,
42.1 per cent of women aged 20-24 years old were married or in a union
before age 18.3%8

Gender inequality is rife in Malawi and is informed by traditional patriarchal
perceptions around gender norms and gender roles. Women are more likely
to be engaged in low-income activities and unpaid care and are less like-
ly to be involved in decision-making processes.®? Boys are more likely to
complete their schooling than girls, which, in turn, limits formal work oppor-
tunities for girls, who are then more likely to be engaged in subsistent farm-
ing, informal labour, or to take primary responsibility for domestic duties.3*
Beyond schooling and entry-level employment, gender norms also manifest
in labour settings, in particular in the agriculture sector. Research indicates
that men in Malawi have enhanced mobility, enabling their access to agri-
cultural knowledge and information, whereas women, usually bound to their
homes and neighbourhood, do not have the same access opportunities.’*
In addition, gender roles have the potential to diminish women’s confidence
and “perceived significance of their role as well as their authority and de-
cision-making power in agricultural processes.” This accords with findings
in relation to political participation, as women remain underrepresented in
politics and remain hesitant to become politically involved.3%2

Harmful cultural practices, such as child and forced marriages and sexual
initiation ceremonies, continue to disadvantage women and girls, creating

336 United Nations Development Programme, ‘Gender Inequality Index’ (2020) (accessible here).
337 World Economic Forum, ‘Global Gender Gap Report 2020" (2020) (accessible here).

338 UN Women, ‘Malawi’ (2021) (accessible here).

333 | ovel, “Gender Equality, Social Inclusion and Resilience in Malawi’ (2021) (accessible here).

340 committee on the Elimination of Discrimination against Women, ‘Consideration of reports submitted
by States parties under article 18 of the Convention Seventh periodic report of States parties: Malawi’
(2014) at p. 22 (accessible here).

341 Mudege, ‘The role of gender norms in access to agricultural training in Chikwawa and Phalombe,
Malawi’ A Journal of Feminist Geography 24 (2017) (accessible here).

342 Freedom House (above n 308).
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“critical barriers to achieving inclusive adaptation and resilience policy and
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programming.”343

Despite some jurisprudential gains,3** sex workers face challenges in relation
to physical, psychological and economic abuse and access to health care.3*
As noted above, the Immigration Act also places access limits on foreign
national sex workers, illustrating the negative stigma around sex work that is

pervasive in Malawi.

More specific to labour migration and human trafficking, the US State De-

partment explains that:

Some girls recruited for domestic service are instead forced to
marry and are subsequently exploited in sex trafficking by their
“husbands.” Fraudulent employment agencies lure women and
girls to Gulf states, where traffickers exploit them in sex and
labour trafficking. 3%

The US State Department further states:

Traffickers exploit teenage boys in forced labour on farms and
young girls in sexual exploitation in nightclubs or bars. Traffick-
ers exploit children in forced labour in begging, small business-
es, and potentially in the fishing industry; in past years, some
were coerced to commit crimes. Adult tenant farmers are vul-
nerable to exploitation, as they incur debts to landowners and
may not receive payment during poor harvests.3

343 L ovel above n 357. See further Spotlight Initiative, ‘U-Report: Malawi’ (2021) (accessible here).

344 Global Network of Sex Work Projects, ‘Malawian Court Rules in Favour of Sex Workers' (2016)
(accessible here).

345 /pid See also Doctors without Borders, ‘Sex workers on the frontline of the HIV response in Malawi’

(accessible here).
346 g State Department above n 318.

347 Jpid,
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3.5 Morocco

3.5.1 Country context through a gender and labour
migration lens

As a high-level overview, Morocco’s socio-economic weaknesses and the
apparent lack of opportunities have contributed to irregular migration pat-
terns, and there appears to be a need for comprehensive policies to address
the country’s socio-economic challenges, particularly as Morocco is hosting
an increasing number of migrants.3* The limited available data and research
on “precise and detailed statistics on migration stocks and flows”, with
such data not being collected in a regular and organised manner.3*® There
is scarce information on migration trends and patterns, which complicates
engagement with meaningful responses. However, some research over the
past few years provides some insight.

There is a sizable Moroccan population living abroad, and over the past two
decades, the geographical proximity of the country to Europe has encour-
aged transit migration from sub-Saharan Africa.3 Moreover, Morocco is one
of the most active points of departure to Europe. This is largely due to the
Western Mediterranean route from Morocco to Spain becoming the main
point of entry to Europe in 2018.35" Morocco has also increasingly become a
final destination country for many economic migrants and asylum seekers.352
Migration flows have accelerated particularly since 2018, partly as a result
of the security situation in Libya and the reinforced controls in neighbouring
countries.?® In 2015, the number of migrants to Morocco had increased
24.82 per cent from 2010,3* reaching 0.257 per cent of the total popula-
tion,®® a record high since at least 1960. In 2013, the stock of international
migrants in Morocco comprised 47.7 per cent women migrants compared
to 52.3 per cent men, and the top countries of origin were Algeria, France,
South Sudan, and Italy.®® Migrants leaving Morocco were largely headed to

348 D Fakoussa et al, ‘Morocco’s Socio-Economic Challenges: Employment, Education, and Migration -
Policy Briefs from the Region and Europe’ (2020) (accessible here).

343 Global Compact for Migration & GIZ, ‘Morocco’s Migration Policies and the Global Compact for Safe,
Orderly and Regular Migration’ (2018) (accessible here).

350 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families,
‘Initial Report of Morocco’, (2012) (accessible here).

351 UNHCR, ‘Routes Towards the Mediterranean: Reducing Risks and Strengthening Protection’ (2019)
(accessible here).

32 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families,
‘Initial Report of Morocco.

353 JNHCR, ‘Morocco’, (2020) (accessible here).

354 MacroTrends, ‘Morocco Immigration Statistics 1960-2021", (accessible here).

355 \World Bank, ‘International migrant stock ( per cent of population) — Morocco’, (2015) (accessible here).
356 JNICEF, ‘Migration Profiles: Morocco’, (accessible here).
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https://data.worldbank.org/indicator/SM.POP.TOTL.ZS?locations=MA
https://esa.un.org/miggmgprofiles/indicators/files/Morocco.pdf
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France, Spain and ltaly.?” Remittances from Moroccans living abroad
are considerable, sometimes constituting the second-largest
source of revenue for the economy after tourism and reaching
6.5 per cent of GDP in 2020.%%8 Morocco receives a hefty por-
tion of total migrant remittances received in Africa at around
10 per cent of the total.’%

In 2013,
international
migrants to
Morocco came from
Algeria, France,
South Sudan,

As with other countries reviewed in this analysis, trafficking ap- and ltaly.

pears to be a concern. The 2014 Report of the Special Rapporteur
on trafficking in persons, especially women and children, on her visit to
Morocco records:

According to certain international organizations and nation-
al civil society organizations, there has been a significant in-
crease in the number of victims of trafficking in Morocco in re-
cent years. The majority of victims of trafficking and irreqular
migrants, originating mainly from sub-Saharan Africa but also
certain South-East Asian countries, are located in the north-
ern part of Morocco. For those in transit, the main destination
in Europe, particularly Spain, owing mainly to its geographical
proximity. Women and girls are trafficked mainly for sexual ex-
ploitation and men for forced or bonded labour.3%

From a gender perspective, research highlights a discernible data gap in re-
lation to gender and labour migration, an issue that has not been addressed
through nationally representative data.3®!

357 bid.

358 \World Bank, ‘Personal remittances, received ( per cent of GDP) — Morocco’, (2020) (accessible here).

339 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 51
(accessible here).

360 Report of the Special Rapporteur on trafficking in persons, especially women and children, Joy Ngozi
Ezeilo, ‘Visit to Morocco’ (2014) (accessible here).

361 A Lenoél & A David, ‘Leaving Work Behind? The Impact of Emigration on Female Labour Force
Participation in Morocco’ (2019) Out-migration, Diaspora Policies, and the Left Behind (accessible
here). See also F Sadigi & Moha Ennaji, ‘The Impact of Male Migration from Morocco to Europe on
Women: a gender approach’ (2004) (accessible here).
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https://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session26/Documents/A-HRC-26-37-Add3_en.doc
https://journals.sagepub.com/doi/pdf/10.1177/0197918318768553
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Morocco’s
Constitution
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3.5.2 Labour migration and related gender policies
and laws

It is unclear if Morocco has a comprehensive migration policy. However, in-
ternational commitment and domestic law read collectively provide some
understanding of the migration, labour, and gender frameworks of the coun-

try.

Morocco has ratified a number of relevant international instruments relat-
ed to migration, including the International Covenant on Civil and Poalitical
Rights, the Convention on the Elimination of All Forms of Discrimination
against Women, and the International Convention on the Protection of the
Rights of all Migrant Workers and Members of their Families.®? In addition,
Morocco has ratified the 7 of 8 Fundamental Conventions of the ILO (the
Freedom of Association and Protection of the Right to Organise Conven-
tion has not been ratified). Morocco has ratified the Migration for Employ-
ment Convention? but has not ratified the Migrant Workers (Supplementary
Provisions) Convention, Domestic Workers Convention, or the Violence and
Harassment Convention.3% Morocco has not signed any AU treaties or con-
ventions, save for the Constitutive Act of the African Union. 3%

Morocco’s Constitution provides that men and women enjoy equality, in the
rights and freedoms of civil, political, economic, social, cultural, and envi-
ronmental character. Through the Constitution, the state commits itself to
ban and combat all discrimination whenever it encounters it, for the reason
of sex, or colour, of beliefs, of culture, of social or regional origin, of

language, of handicap or whatever personal circumstance that

may be. Further, Morocco’s Constitution is relatively accommo-
provides that men dating towards migrants. In terms of Article 30 (completed by
and women enjoy Articles 40 and 41 of Law No. 57-11), foreigners are able to
equality, in the rights vote in municipal elections,®® and Article 16 stipulates that
and freedoms of civil, “the Kingdom of Morocco shall work to protect the legitimate
political, economic, rights and interests of Moroccan citizens living abroad, in
social, cultural, and accordance with international law and the laws in force in the
environmental host countries.”3®

character.

362 |y Treaty Body Database, ‘Morocco’ (accessible here).

363 |0, ‘Ratifications of C097 — Migration for Employment Convention (Revised), 1949 (No. 97)", (2021)
(accessible here).

364 ILO, ‘Up-to-date Conventions and Protocols not ratified by Morocco’ (accessible here).

365 AU, “OAU/AU Treaties, Conventions Signed by Morocco’ (accessible here).

366 Constitute Project, ‘Morocco's Constitution of 2011’, (2011) (accessible here).

367 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families,
‘Initial Report of Morocco’, (2012) (accessible here).


https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=117&Lang=EN
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO::P11300_INSTRUMENT_ID:312242
https://www.ilo.org/dyn/normlex/en/f?p=1000:11210:0::NO:11210:P11210_COUNTRY_ID:102993
https://au.int/treaties/signedby/772
https://www.constituteproject.org/constitution/Morocco_2011.pdf
https://www2.ohchr.org/english/bodies/cmw/docs/CMW.C.MAR.1_en.doc
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In addition, Morocco has a few laws and decrees relevant for present pur-
pOoses:

® Decree No. 2-57-1256 of 1957 » This regulates the conditions for extra-

dition and the granting of asylum in Morocco.38 Various aspects of Mo-
rocco’s immigration law framework appear to currently be in flux, with a
draft asylum law in progress,?? and numerous other recent amendments,
particularly to regulations relating to refugees, having been implemented
in recent years.%

Labour Code Act No. 65-99 » The employment of foreign workers is
regulated by Chapter V (employment of foreign workers) of the Labour
Code, Article 516 stipulates that employers wishing to hire foreign work-
ers must obtain authorisation from the government authority on labour
matters.’”" However, the government has recently removed other barriers
to the employment of foreign workers, such as a certification scheme for
certain workers.32

Law No.02-03 » This regulates the entry and stays of foreigners in Mo-
rocco,’”® and the decree implementing the law was adopted on 1 April
2010 (Decree No. 2-09-607, published in Official Gazette No. 5836 of 6
May 2010).8* The law explicitly recognises the authority of international
conventions in the Moroccan legal system as it relates to migration.37

Family Code of 2004 » Known as the Moudawana, the Family Code
secured important rights for Moroccan women, including the right to
self-guardianship, the right to divorce, and the right to child custody.s’

Penal Code of 2011 » The Penal Code criminalises sexual relations out-
side of marriage and does not define rape.’”’

368 /pjg,

369 ReliefWeb, ‘Immigration Detention in Morocco: Still Waiting for Reforms as Europe Increases Pressure

to Block Migrants and Asylum Seekers’, (2021) (accessible here).

310 UNHCR, ‘Global Compact on Refugees: Morocco’, (2021) (accessible here).

37 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families,
‘Initial Report of Morocco’, (2012) (accessible here).

372 NHCR, ‘Global Compact on Refugees: Morocco’, (2021) (accessible here).

3713 Morocco Official Bulletin, ‘Loi n° 02-03 relative a I'entrée et du séjour des etrangers au Royaume du
Maroc, a I'emigration et I'immigration irregulieres’, (2003) (accessible here).

374 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families,
‘Initial Report of Morocco’, (2012) (accessible here).

35 pid.

376 Atlantic Council, ‘Women’s rights in Morocco: Balancing domestic and international law’, (2017)
(accessible here).

377 UN Women, ‘Women and girls raise their voices to demand equality under the law in Morocco’ (2021)

(accessible here).
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® Law No. 27.14 of 2016 » The Human Trafficking law was adopted by the
Moroccan Parliament in August 2016 and aims to simplify the processes
of investigation, data collection and prosecution and ensure better imple-
mentation of the Penal Code as it relates to human trafficking.%

3.5.3 Key stakeholders and institutional processes

Morocco has a series of government structures tasked with formulating
and implementing migration policies. The Ministry Delegate to the Minister
for Foreign Affairs and International Cooperation, in charge of Moroccans
Abroad and Migration Affairs, is responsible for conceiving and coordinat-
ing migration policies, and several ministries participate in the promulgation
and implementation of cross-cutting aspects of migration policy (such as
the Ministries of the Interior, Employment, Justice, Education, and Foreign
Affairs and Cooperation).’”® In addition, the National Human Rights Council
is in charge of monitoring the situation of migrants and refugees living in the
Kingdom and publishes annual and periodic thematic reports. The Council
of the Moroccan Community Abroad is in charge of following up and evalu-
ating the country’s public policies towards its citizens abroad.

On a more procedural level, the Ministry of Foreign Affairs — through its web-
site — provides guidance on going abroad.®® The Ministry of Labour and
Professional Insertion has a dedicated web application (TAECHIR) which en-
ables a system for managing visas for work contracts for foreign workers.3!
The Delegate Ministry in charge of Moroccans Living Abroad and Migration
Affairs provides access to immigration information, relevant forms, and infor-
mation about select programmes. 382

Morocco has also taken several steps in recent years to enable access to the
education system, labour market, public health services and social housing
for regularised migrants and refugees and has held two campaigns to regu-
larise migrants that led to the regularisation of large numbers of migrants.s
Morocco also offers migrants a relatively favourable framework for obtaining
long-term resident permits. 3

378 |JNHCR, ‘Submission by the United Nations High Commissioner for Refugees For the Office of the High
Commissioner for Human Rights’ Compilation Report Universal Periodic Review: 3rd Cycle,
27th Session: Morocco’, (2017) (accessible here).

379 bid.

380 Ministry of Foreign Affairs, ‘Going Abroad’ (accessible here).

381 Ministry of Labour and Vocational Integration, ‘E-services: Migration for Work’ (accessible here).
See further Global Compact for Migration & GIZ.

382 Delegate Ministry in charge of Moroccans Living Abroad and Migration Affairs (accessible here).

383 |0m, ‘Migration Governance Profile: Kingdom of Morocco’, (2017) (accessible here) (I0M, Morocco),
and UNHCR, ‘Submission by the United Nations High Commissioner for Refugees For the Office of the
High Commissioner for Human Rights’ Compilation Report Universal Periodic Review: 3rd Cycle, 27th
Session: Morocca., (2017) (accessible here).

384 |0M, Morocco (above n 404).


https://www.upr-info.org/sites/default/files/document/morocco/session_27_-_may_2017/unhcr_upr27_mar_e_.pdf
https://www.diplomatie.ma/index.php/en/going-abroad
https://www.travail.gov.ma/mtip-espace-emploi/migrations-pour-des-fins-de-travail/
https://marocainsdumonde.gov.ma/en/
https://www.migrationdataportal.org/sites/default/files/2021-03/MGI%20Morocco%20EN.pdf
https://www.refworld.org/docid/590c852b4.html
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3.5.4 Gender norms and socio-economic context

In 2020, Morocco ranked 121t on the UN Development Programme Gender
Inequality Index, scoring relatively well on maternal mortality and adolescent
birth rates but low on measures of economic equality and participation (in-
cluding the share of seats in Parliament held by women and secondary ed-
ucation levels).3 The labour force participation rate of women in Morocco is
particularly low, at only 21.5 per cent compared to 70.1 per cent for men.38

Similarly, Morocco ranks relatively low on the World Economic Forum (WEF)
Global Gender Gap Index at number 144 out of 156 countries, a drop of one
place from the year prior.%’ The country scores low on economic participation
and opportunity (148" and relatively well on educational attainment (116
and political empowerment (1131).38 \Women make up only 5.4 per cent of
top management positions in the country and hold 11.7 per cent of eats in
the upper house of the legislature.? \WWomen also face higher rates of unem-
ployment, food insecurity and out-of-school children than men.3%

While Morocco has a reputation as an open, tolerant, and progressive
country, it continues to struggle with the lack of implementation of legal
frameworks related to gender equality.®®' Articles 6 and 19 of the Moroccan
Constitution of 2011 emphasise the equality of all citizens regardless of gen-
der’¥2 and the country’s progressive Family Law (The legal marriage age also
changed from 15 to 18 years of age, and women are no longer required to
have a male guardian approve their marriage.)’®

Notably, despite progress being made to reduce discrimination against
women through the Penal Code?* and a new law being passed on violence
against women in 2018 (Law No. 103-13 on combatting violence against
women), critics argue that significant legal gaps remain in the protection of
women'’s rights in Morocco.3%

385 UNDP, ‘Gender Inequality Index’, (2020) (accessible here).

386 /pid.

387 \WEF, ‘Global Gender Gap Report 2021°, (2021) (accessible here).
388 spjg,

389 1pjg,

3%0 YN Women, ‘Morocco’, (2020) (accessible here).

391 Atlantic Council, Women'’s rights in Morocco: Balancing domestic and international law’, (2017)
(accessible here).

392 Morocco's Constitution of 2011 (accessible here).

393 b,

334 UNHCR, ‘Submission by the United Nations High Commissioner for Refugees For the Office of the
High Commissioner for Human Rights’ Compilation Report Universal Periodic Review: 3rd Cycle,
27th Session: Morocco’, (2017) (accessible here) (UNHRC, Morocco).

3% Human Rights Watch, ‘Morocco: New Violence Against Women Law’, (2018) (accessible here).

The labour force
participation rate
of women in

Morocco is at
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Economic needs and social traditions tend to favour antiquated female roles
as early brides and domestic workers, and education and literacy among
girls remain undervalued.?® Many social pressures in Morocco to resist
change in gender justice remain and tend to be greater in rural areas.®’ UN
Women notes that women and girls aged 15+ spend 20.8 per cent of their
time on unpaid care and domestic work, compared to only 3 per cent spent
by men.3%

A study carried out in 2010 by the Office of the High Commissioner for Plan-
ning showed that women are still vulnerable to violence: 48 per cent have
been subjected to psychological violence, 17.3 per cent to violence related
to the application of the law and 55 per cent to domestic violence.?

With regards to migrants and refugees, the UNHCR notes that refugee wom-
en and girls are highly vulnerable to sexual violence and early marriage and
that cases of GBV against refugee women have rarely resulted in cases be-
ing appropriately followed up through the judicial system.*® The UN Human
Rights Committee noted with concern in 2017 the continued existence of
legislative provisions that discriminated against women, including in the are-
as of marriage, divorce, child custody, legal guardianship of children and the
transmission of nationality to a foreign spouse.® Likewise, the Committee
on Economic, Social and Cultural Rights highlighted the fact that Morocco
has not yet abolished polygamy and the need to conduct awareness-raising
campaigns to eliminate gender stereotypes in the country.

In Morocco, consensual sex between adults who are not married to one
another is punishable by up to one year in prison.*? Article 490 of the penal
code criminalises extramarital sex, and Article 491 criminalises adultery. In
June 2019 report, the Office of the General Prosecutor stated that 7,721
adults were prosecuted for having non-transactional sexual relations outside
of marriage in 2018.48 Sex work is therefore strongly condemned in Moroc-
Co.

3% Atlantic Council, ‘Women's rights in Morocco: Balancing domestic and international law’, (2017)
(accessible here).

397 1pjg.
398 YN Women, ‘Morocco’, (2020) (accessible here).

398 UNGA, ‘National report submitted in accordance with paragraph 5 of the annex to Human Rights
Council resolution 16/21: Morocco’, (2012) (accessible here).

400 yNHCR, ‘Morocco (above n 415).

401 YNHRC, ‘Report of the Office of the United Nations High Commissioner for Human Rights: Compilation
on Morocco’, (2017) (accessible here).

402 Hyman Rights Watch, ‘Human Rights Watch Submission to the Committee on the Elimination of
Discrimination against Women on Morocco’, (2020) (accessible here).

403 Jpjd,
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In relation to sex and labour trafficking, the Special Rapporteur on trafficking
in persons found that “trafficking in women and girls for sexual ex-
ploitation has been increasing in Morocco, and prostitution net-

works are reportedly exploiting trafficked women and girls.”0* There appears
The Special Rapporteur was further informed by civil soci- to be a growing
ety interlocutors that “some young women and girls from number of foreign
Cote d’lvoire and Senegal were trafficked to Morocco domestic workers,

and forced to do domestic work.” There appears to be

a “growing number of foreign domestic workers, a signif-
icant proportion of whom is exposed to the risk of being
trafficked by unlicensed agents and unscrupulous brokers.”
The Special Rapporteur recorded that “most trafficked do-
mestic workers are not paid, and those who are paid receive a

tiny fraction of the wages promised. Their passports are seized, and
payment is demanded for their return.”% |t was further reported that “male
victims of trafficking were subjected to forced or bonded labour, especially
around the town of Oujda.”#%®

a significant proportion of
whom is exposed to
the risk of being
trafficked.

404 Report of the Special Rapporteur on trafficking in persons, especially women and children, Joy Ngozi
Ezeilo, ‘Visit to Morocco’ (2014) at para 1 (accessible here).

405 g at para 3.
406 /pid at para 2.
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3.6 COMESA

3.6.1 Regional context through a
gender and labour migration lens

The 21 member states of the Common Market for East-
ern and Southern Africa Member States (COMESA) are *
Burundi, Comoros, the Democratic Republic of the Con-

go, Djibouti, Egypt, Eritrea, Ethiopia, Eswatini, Kenya, Libya,

Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Soma-

lia, Sudan, Tunisia, Uganda, Zambia, and Zimbabwe.*” COMESA’s

main focus is on the formation of a large economic and trading unit that
is capable of overcoming some of the barriers that are faced by individual
states, and its current strategy places a strong focus on regional integration.

Little reliable and current data on the scope of migration within COMESA is
available. However, estimates are that the number of international migrants,
including refugees, in the region in 2017 was around 8.67 million and that
the number of international migrants has been increasing in recent years.%®
Of these, 4.12 million were women migrants, slightly less than the 4.55 mil-
lion men migrants in the region, with the number of women having grown
more in recent years than for men.40

The region is characterised by mixed-migration movements, including high
numbers of refugees and internally-displaced persons, with some migration
driven by economic factors. The number of working-age migrants in the
COMESA region has increased significantly over the years, growing from
3.56 million in 2008 to 6.54 million in 2017.41° COMESA now accounts for
the second-largest number of working-age international migrants amongst
the eight RECs in Africa.*'" The number of international migrant workers has
also increased over the recent past, reaching 4.76 million international mi-
grant workers in 2017, of which 2.06 million are women, a number which
grew at a rate of 88.8 per cent since 2008 compared to a growth rate of
79.2 per cent for men migrant workers in the same period.*2

407 COMESA (accessible here).

408 AU, COMESA and the JLMP, ‘Labor Migration Statistics Report in Africa Second edition: Regional
Migration Profile — Common Market for Eastern and Southern Africa (COMESA)’, (2020).

409 spjg.
40 ypjg.,

411 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 54
(accessible here).

N2 pig,
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As the AU, COMESA and the JLMP Regional Migration Profile for COMESA
in the second edition of the Labour Migration Statistics Report in Africa point
out, many countries in the COMESA region are currently unable to provide
statistics on the employment status, economic activity occupation and level
of education of migrant workers within their borders.#3 For example, only
Ethiopia and Eswatini were able to provide information on the economic
activities of migrants, and only for the year 2016, and only Eswatini was
able to provide information on the occupation and professional categories
of migrant workers. Seychelles reports that the employment-to-population
ratio for the migrant population is higher than that for the general population
at 73.7 per cent and that 28 per cent of international migrant workers in the
country are women.**

3.6.2 Labour migration and related gender policies
and laws

The Treaty Establishing the Common Market for Eastern and Southern Africa
(COMESA Treaty) provides for the creation of a fully integrated, internation-
ally competitive regional community within which goods, services, capital,
and labour are free to move across borders.*® Chapter 28 of the COMESA
Treaty provides for the free movement of persons, labour, services, and the
right of establishment and residence, and Chapter 21 speaks to cooperation
between the members with respect to labour laws. Most notably, Chapter
24 deals comprehensively with women in development and business, high-
lighting that women make significant contributions towards the process of
socio-economic transformation and sustainable growth and that it is im-
possible to implement effective programmes for rural transfor-

mation and improvements in the informal sector without the
full participation of women. It calls for states to eliminate
regulations and customs that are discriminatory against
women and specific regulations and customs which
prevent women from owning land and other assets
and to create an enabling environment for the effec-
tive participation of women in Common Market trade
and development activities. Taken together, these
two chapters arguably provide a solid foundation on
which to build initiatives to maximise the economic
contributions of women migrants and enable their full
protection and inclusion in society.

The COMESA
Treaty calls for states

¢ to eliminate regulations
and customs discriminatory
against women

e to eliminate specific regulations and
customs which prevent women from
owning land and other assets and

e to create an enabling environment
for the effective participation of
women in Common Market
trade and development

activities.

413 AU, COMESA and the JLMP, ‘Labor Migration Statistics Report in Africa Second edition: Regional
Migration Profile — Common Market for Eastern and Southern Africa (COMESA)’, (2020).

414 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 34
(accessible here).

415 Treaty Establishing the Common Market for Eastern and Southern Africa, (1981) (accessible here).
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The COMESA Protocol on the Free Movement of Persons, Labour, Ser-
vices, the Right of Establishment, and Residence was adopted in 2001 by
the COMESA Authority of Heads and States and is in the process of being
signed and ratified.*® Its objective is to remove all restrictions to the free
movement of persons, labour, and services and to provide for the right of es-
tablishment and right of residence. Article 9 of the Protocol provides for the
Member States to remove all restrictions to the movement of labour within
the Common Market and abolish discrimination based on nationality be-
tween workers of the Member States regarding employment, remuneration,
and other conditions of work employment.#'7 It also explicitly provides that
progressive steps should be taken to implement the Protocol in the fields of
social security, labour laws and other working conditions.

Notably, the Protocol defines labour as only skilled labour of persons with
specialised skills that are not available in a Member State, very narrowly
constraining the free movement of labour.® This is also likely to have signifi-
cant effects for female migrants who face gender discrimination in accessing
the education and experience necessary to meet the definition of ‘skilled
labour.” Article 4 also provides for the non-discrimination of citizens on the
grounds of gender but provides no further guidance on ensuring gender
equality within migration. It should be noted that the Protocol excludes family
members of migrants unless they qualify in their own right, which is likely to
amplify the gendered consequences given the above-mentioned gaps in ed-
ucational and employment outcomes of women which persist in the region.

However, implementation of the Protocol has been slow, with only four coun-
tries having signed it and only one ratifying it (Burundi).*’® Nevertheless, as of
2018, it was noted that Kenya, Mauritius, Rwanda, and the Seychelles had
reached the highest level of implementation of the Protocol.*® For example,
as a result of greater openness, African travellers made up over a quarter of
visitors to Mauritius in 2014, and African travellers to Rwanda increased by
22 per cent in 201442

The COMESA Protocol relating to the Gradual Relaxation and Eventual Elim-
ination of Visa Requirements within COMESA (the Visa Protocol) was adopt-
ed and signed by the Authority of Heads of State and Government in 1984
and is intended, in particular, to facilitate the movement of businesspersons

416 Jpjg,

w7 COMESA, ‘COMESA Protocol on the Free Movement of Persons, Labour, Services, Right of
Establishment and Residence’, (1998) (accessible here).

418 /pjg at Article 1.
419 | mani Development, ‘Facilitating the free movement of people in Africa’, (2020 (accessible here).

420 |\0M and COMESA, ‘Free Movement of Persons in the Common Market for Eastern and Southern Africa
(COMESA): Trainers Manual’, (2017) (accessible here).
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within COMESA.*2 |t remains in force only until such time as the Protocol on
the Free Movement of Persons, Labour, Services, Right of Establishment
and Residence enters into force.*® The protocol is premised on two key el-
ements: a ninety-day visa-free regime and access to visas on arrival. Kenya,
Madagascar, Malawi, Mauritius, Rwanda, Eswatini, Seychelles, Uganda,
Zambia, and Zimbabwe are, to a large extent, implementing the Protocol
by providing ninety-day visa access and access to visa on arrival to at least
half of the COMESA Member states.** Mauritius, Rwanda, and Seychelles
have totally waived visa requirements for all COMESA citizens, and in 2013,
Zambia issued circular waiving visas and visa fees for all COMESA citizens
on official business.*?

Implementing the two Protocols remained a part of the COMESA Strategic
Plan for 2016-2020, with the relevant target being the number of Member
States implementing more than 50 per cent of the provisions of the Protocol
on Visa Relaxation.*® Strategic Objective 7 of the Strategic Plan related to
fostering gender equality and social development and highlighted the need
for people-centred regional development interventions that take into consid-
eration values of social justice, inclusiveness, participation, and sustainability
through gender equality, the empowerment of women and youth, and the
protection and promotion of the rights of the vulnerable groups.*”’ Although
the strategy included some elements relevant to the current discussion,
such as targeting the collection of data and supporting women’s economic
activities, none of the activities specifically referred to migration or the gender
dynamics of migration.

Finally, three COMESA countries, Comoros, the DRC, and Madagascar, are
members of the Inter-African Conference on Social Insurance (CIPRES) of
1996, a multilateral social security agreement that covers old age, disability
death, employment injury, maternity, sickness, and family benefits.*® Burun-
di, the DRC, and Rwanda are also members of the Convention Générale de
la Sécurité sociale entre la République du Zaire, la République Rwandaise et
la République du Burundi (CEPGL) of 1978.42

422 cOMESA, ‘COMESA Protocol on the Gradual Relaxation and Eventual Elimination of Visa
Requirements’, (accessible here).

43 |0M and COMESA, ‘Free Movement of Persons in the Common Market for Eastern and Southern Africa
(COMESA): Trainers Manual’, (2017) (accessible here).

424 1pjg.

425 1pjg.

426 COMESA, ‘Medium Term Strategic Plan 2016-2020', (2020) at p. 49 (accessible here).
421 [pjd at p. 32.

428 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 51
(accessible here).

423 Jpjg,
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&

3.6.3 Key stakeholder and institutional processes

COMESA is in the process of implementing a number of migration-related in-
stitutional processes that are of relevance to the discussion on mainstream-
ing gender in migration policy.

First, in 2019, COMESA announced the development of a Cross-Regional
Programme for Southern Africa to address irregular migration and promote
regular labour mobility within the region to spur regional trade and invest-
ment.®® One of the key issues to be addressed under the programme is the
mutual recognition of qualifications across the region, something which can
affect women by preventing their entry into the labour force in countries of
destination. Poor recognition of qualifications can also serve to perpetuate
the gender pay gap because women migrants tend to work in under-recog-
nised or ignored sectors and because women are less likely to work in formal
and professionalised industries in which the recognition of qualifications has
already been worked out between countries. Another issue which seems
likely to be addressed under the project is human trafficking and smuggling,
which also disproportionately affects women migrants.*!

COMESA is also implementing the Southern African Migration Management
Project (SAMM) in collaboration with the ILO, IOM, the UN Office on Drugs
and Crime, and the UN High Commissioner for Refugees.*®? The project is
expected to run until December 2023 and is aimed at improving the policy
environment for labour migration across the region, providing improved ac-
cess to legal and efficient means of labour mobility for labour migrants, and
strengthening decision-making and management of mixed migration flows,
including, notably, the protection of vulnerable migrants in the Southern Afri-
can and Indian Ocean region.*3

Further, COMESA is working with the AUC and Statistics Sweden to imple-
ment the Developing Capacity in Migration Statistics project®* to augment
national capacity in migration data collection for the effective management of
migration. COMESA's 2020 Annual Report highlights the progress made, in
particular, in engendering data collection on small-scale cross-border trad-
ing, an issue which largely affects women who trade daily across borders.*%
However, it is unclear whether the project extends further to migration sta-
tistics more broadly.

81 pid,

432 COMESA, ‘Region Needs to Focus more on Border Facilitation and less on Controls’, (2021)
(accessible here).

433 |10, 'Southern Africa Migration Management (SAMM) Project’, (accessible here).

434 COMESA, ‘Region Needs to Focus more on Border Facilitation and less on Controls’, (2021)
(accessible here).

435 COMESA, ‘Annual Report’, (2020) at p. 40 (accessible here).
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Another project of relevance is the COMESA-MIEUX+ International Center
for Migration Policy Development (ICMPD/EU) Migration Project in address-
ing Challenges Posed by the COVID-19 Pandemic, which is focused on pro-
viding support for the management of migration and mobility in the frame-
work of a health crisis, particularly at border points.

COMESA is also implementing the Migration Dialogue from the Common
Market for Eastern and Southern Africa Member States (MIDCOM), in
collaboration with the IOM, which aims to provide a platform for informal
and non-binding dialogue on issues and opportunities related to migration
management thereby improving the capacity of the governments to bet-
ter manage migration, network building through regular meetings, including
substantial progress towards harmonised data collection systems and har-
monised immigration policy and legislation.®® [t is unclear if this project is
ongoing, as the last documented meeting occurred in July 2017.47

Finally, it must be noted that within the context of its engagement with the
JLMP, COMESA has committed to implementing four key programs related
to labour migration:*#

® Working with small scale cross border traders;

® Enhancing the capacity of border officials to be able to deal with issues
of migration;

® Implementing a project on promoting regular labour migration in South-
ern Africa between COMESA and SADC, which includes establishing
a regional database and related information-sharing mechanisms, en-
gaging with other RECs to ensure the synergy and complementarity of
migration projects in the region, and enhancing dialogue on awareness
creation and sensitisation on the nexus between labour migration and
development;

® Working on the region’s ability to join the AUC Statistics Project.

(MIDCOMY)’, (accessible here).
587 Ibid.
438 African Union, ‘Minutes: JLMP Steering Committee’.
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3.6.4 Gender norms and socio-economic context

COMESA has formalised efforts to encourage gender equality in the region
through its Gender and Social Affairs Division, particularly through imple-
menting the COMESA Gender Policy.*?® The Gender Policy was adopted at
the 7" COMESA Summit of the Heads of State and Government in Addis
Ababa, Ethiopia in 2002, and advocates for the equal and full participation
of women in all aspects of COMESA activities.

Again, the Gender Division displays a marked emphasis on enabling small-
scale cross-border trade, focusing on ensuring the availability of gender sta-
tistics, the construction of gender-sensitive border infrastructure and facili-
ties, strengthening associations and cooperatives for cross-border traders,
improvement, and implementation of trade facilitation tools on SSCBT, and
addressing harassment and gender-based violence at the borders. This ini-
tiative is dealt with under the Comprehensive Framework for the Support of
Women and Youth Cross-border Traders.*0

(gt

This existence of the Division and the Gender Policy provides a foundation
on which to enable the more extensive participation of women migrants in
nolicymaking within the COMESA region.

The
Gender Because the COMESA region spans an exceptionally wide ge-
Policy was adopted ographical area as well as multiple regions, language groups,
at the 7" COMESA ethnic groups, and countries, it is difficult to conduct an eval-
Summit of the Heads of uation of gender norms in the region as they are likely to vary

State and Government in Addis  gypstantially. Socio-economic indicators are likely to give a

Ababa, Ethiopia in 2002, and  ch clearer picture of the state of gender equality within
advocates for the equal the region

and full participation of
women in all aspects of

COMESA activities. COMESA performs relatively poorly on women’s participation

rates in the labour force relative to other RECs, sitting at around

40 per cent compared to, for example, close to 50 per cent of the

labour force being women in the East African Community.*' Measured dif-

ferently, 47.4 per cent of women in COMESA countries participate in the
labour force, compared to 75 per cent in the EAC.*2

439 COMESA, ‘Gender & Social Affairs’, (accessible here). Unfortunately, the COMESA Gender Policy
appears not to be publicly accessible, and we were therefore unable to review it.

440 COMESA, ‘Framework for the Comprehensive Support for Women and Youth Cross Border Traders in
the COMESA Region’, (2018) (accessible here).

441 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 25
(accessible here).

42 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 27
(accessible here).
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According to COMSTAT, COMESA’s data hub, only 23 per cent of COME-
SA parliamentarians and less than 20 per cent of COMESA ministers are
women. There is currently only one woman in the highest echelons of power
in the COMESA region.*? This may, speculatively, imply that gender norms
and expectations about women in positions of power remain regressive.
Nevertheless, it appears that female representation in ministerial portfolios
in the region increased between 2012 and 2015, the period under review
by COMESA, and that the use of gender quotas in some countries has im-
proved the election of women. COMSTAT notes that:*#

The country with the least representation is Libya, with
only 3.6 per cent of national parliamentarians being wom-
en, as well as Djibouti and the Democratic Republic of Con-
go with 5.3 per cent and 8.1 per cent, respectively. Rwanda
(35,5 per cent) continues to hold the poll position in the re-
gion for female ministers, followed by Burundi (34,8 per cent),
Uganda and Swaziland with 29.6 per cent and 26.3 per cent,
respectively.

Representation remains low in the private sector as well, with only about half
of countries in the COMESA region having shares of women in managerial
positions of 30 per cent or more, and none reaching or surpassing parity.
The gender composition of executive boards of private companies is like-
wise unequal.

443 COMSTAT, ‘Gender and Social Affairs’, (2018) (accessible here).
444 1pid.
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3.7 ECCAS

3.7.1 Regional context through a gender
and labour migration lens

The Economic Community of Central African States (ECCAS) was estab-
lished in 1983 and began functioning in 1985.45 ECCAS comprises 11 mem-
bers: Angola, Burundi, Cameroon, Central African Republic, Chad, Demo-
cratic Republic of Congo, Equatorial Guinea, Gabon, Republic of the Congo,
and Sao Tomé and Principe.* ECCAS’ objective is the creation of a region
of peace, prosperity and solidarity based on a unified economic and political
space where each citizen moves freely in order to ensure sustainable and
balanced development. Gender and Human Development constitutes one
of the five pillars of the ECCAS Commission.

The number of migrants in the ECCAS region has been steadily growing in
recent years, from 2.3 million in 2008 to 4.3 million in 2017.47 Women made
up nearly half the figure in 2017, at 2.1 million compared to 2.18 million male
migrants.* The gender gap shows up more significantly in international mi-
grant workers. In 2017, there were a total of 1.04 million female international
migrant workers in the region compared to 1.3 million male international
migrant workers.*?

Although the third edition of the Labour Migration Statistics Report highlights
that many countries in the ECCAS region were not able to provide statistics
on the employment status, economic activity, and occupation of migrant
workers, it did report that the employment-to-population ratio in Cameroon
sits at 63.1 per cent (compared to 68.3 per cent for the general population)
and at an unusually low 26.2 per cent for Chad, compared to 57.6 per cent
for the general population.*?

Various other information about the status of migrant workers is only available
for Chad and Cameroon.*! Since Cameroon is dealt with specifically above,
we do not repeat those figures here. With regards to Chad, 41.6 per cent
of international migrant workers in employment in the country were women

45 AU, “Economic Community of Central African States (ECCAS)’, (accessible here).
446 ECCAS Website (accessible here).

M7 | abor Migration Statistics Report in Africa Second Edition: Regional Migration Profile’,
(accessible here).

448 1pig.
449 1pig.

450 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible here)
and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 34
(accessible here).

1 1pjd.
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in 2018, and a vast majority of the total population is employed as own-ac-
count workers. Unfortunately, the breakdown of status for migrants is not
given for individual countries.

Detailed information on migration stocks and flows in relation to Burundi is
provided by the ILO Social Protection Data Dashboard.*? The total number
of migrants in the country sits at 290,000 (around 2.8 per cent of the popula-
tion), with a large proportion coming from the DRC and a smaller proportion
from Rwanda and Tanzania. The majority of international women migrants in
the country are of working age, and the economic activities with the highest
percentage of employed non-citizens are agriculture, forestry, and fishing (at
28.6 per cent) and wholesale and retail trade and repair of motor vehicles
and motorcycles (at 19.3 per cent).

3.7.2 Labour migration and related gender policies
and laws

The Treaty Establishing the Economic Community of Central African States
provides in Article 40 for freedom of movement, residence and right of es-
tablishment, a principle which is further elaborated on in the Protocol on
Freedom of Movement and Rights of Establishment of Nationals of Member
States within the Economic Community of Central African States.*? Articles
4 and 40 of the Treaty establish the right of ECCAS nationals to move and
reside freely in any ECCAS Member State. Article 2 lays out the definition
and conditions of the ECCAS membership as they relate to movement, en-
try/exit, and stay of nationals as well as other categories of persons. Article
3 covers the freedom of movement for workers, while Article 4 refers to
the freedom of establishment of ECCAS nationals. Although the Protocol
allows for the movement of workers and the establishment of self-employed
persons, limitations exist under national legislation and regulations in each
ECCAS Member State. The Protocol appears to provide only for the free
movement of tourists, businesspersons and those travelling for non-paid
artistic or liberal activities.®* Further, implementation has been limited, with
countries highlighting security issues as a key reason for delaying implemen-
tation.*% However, mobility provisions for non-citizens can be found within
certain bilateral free movement agreements between the ECCAS Member

452 pccessible here.

453 ECCAS, ‘Treaty Establishing the Economic Community of Central African States’, (1983)
(accessible here).

454 10M, “International Dialogue On Migration Intersessional Workshop On Free Movement Of Persons In
Regional Integration Processes’, (2007) (accessible here).

455 CEEAC, ‘Protocole relatif 3 la libre circulation et au droit d’établissement des ressortissants des états
membres de la communauté economique des états de I'Afrique centrale’, (1983) at Article 2(2)(c)
(accessible here).
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States and third states, such as the Agreement between Cameroon and
Mali,#6

The Treaty also calls on states in Article 60 to take steps to progressively
harmonise labour laws, social security systems and civil status laws and
regulations. The Protocol was reinforced by subsequent ECCAS Decisions
and policies, none of which have been fully implemented:*’

® Decision n° 03/CCEG/VI/90 (1990) which calls for 90-day visa-free en-
try for certain categories of people, including tourists, professionals, and
students;

® The Convention on Cooperation and Mutual Legal Assistance (2006) pro-
vided the legal framework to facilitate the implementation of the Freedom
of Movement Protocol;

® A regional migration policy was drafted in 2013 but not subsequently
implemented.

ECCAS has struggled to implement the integration objectives of its founding
treaty due to the slow transposition of ECCAS texts into domestic legislation
and the persistence of national legislation that runs counter to the commu-
nity’s objectives.*® To date, it also appears that ECCAS has focused pre-
dominantly on lowering trade and non-trade barriers within the region, with
less focus on migration policy. Currently, no ECCAS member state provides
visa-free entry for all ECCAS citizens. However, visa reciprocity has improved
from 11 per cent in 2017 to 29 per cent in 2019 (although the reciprocity rate
remains low among RECs in Africa).*®

Nine of ECCAS’ 11 members are parties to the CIPRES, and Burundi and
the DRC are also party to the CEPGL,*0 the two multilateral social security
agreements in Africa previously mentioned.

456 10M, ‘International Dialogue On Migration Intersessional Workshop On Free Movement Of Persons In
Regional Integration Processes’, (2007) (accessible here).

457 Migration Data Portal, ‘Migration data in Middle Africa’, (accessible here).

458 EU, “La Zone de Libre Echange de la CEEAC’, (accessible here).

459 Migration Data Portal, ‘Migration data in Middle Africa’, (accessible here).

460 Ay, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 51
(accessible here).
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3.7.3 Key stakeholders and institutional processes

A number of ongoing projects related to migration exist within the ECCAS re-
gion. The Migration Dialogue for Central African States (MIDCAS) is a project
with the IOM that has the objective of promoting the common interests of
ECCAS member states to facilitate consultations and intra-regional cooper-
ation on migration issues within the ECCAS region as well as with other AU
RECs.%" MIDCAS was established in 2012, endorsed formally in 2014 and
adopted by the Economic Community of Central African States (ECCAS) in
2015. MIDCAS aims to develop a common position on migration among
ECCAS Member States; promote experience and information sharing; iden-
tify priority issues on technical cooperation, capacity building and data col-
lection. Amongst its various focus areas are included combatting human
trafficking and smuggling, as well as the protection of migrants’ rights.

In 2021, ECCAS and the UN Capital Development Fund announced the
launch of a new project intended to expand affordable and convenient ac-
cess to digital remittances in the region,*? a key issue of relevance to women
migrant workers who often struggle to access more traditional mechanisms
for sending remittances due to lack of access to information and low finan-
cial literacy levels.

ECCAS is also currently implementing a project in collaboration with GIZ
called the “ECCAS Border Programme: promoting border governance and
regional cooperation,” which seeks to improve regional and national border
governance by developing and implementing strategies based on human
rights. 463

41 10M, ‘The Migration Dialogue for Central African States (MIDCAS)’, (accessible here)

462 YNCDF, ‘ECCAS and UNCDF Announce Agreement to Strengthen Financial Services for African
Migrants and Families’, (2021) (accessible here).

483 G|z, 'ECCAS Border Programme: promoting border governance and regional cooperation’, (2021)
(accessible here).

&
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3.7.4 Gender norms and socio-economic context

The labour force participation rate in the ECCAS region demonstrates the
gender gap that currently exists, with 59.8 per cent of men participating in
the labour force compared to only 41.8 per cent of women.*64

At the 11" Ordinary Session of Heads of State and Government of ECCAS
in Brazzaville in January 2004, ECCAS adopted a declaration on gender
equality.®> The Policy recommends increasing the effectiveness of regional,
national and community dialogues and encourages the expansion of gen-
der-based planning and budgeting tools, as well as broad participation in the
ratification, integration and effective application of legal and political instru-
ments aimed at eliminating structural and systemic constraints.*t ECCAS
also has a Plan of Action on the Cross-border Commerce of Women. %7

(g

Further, ECCAS members also signed the N’'Djamena Declaration in 2014
to reaffirm the bloc’s regional and international commitments to women,
peace, and security, committing to promote women'’s leadership and politi-
cal participation and to mainstream gender equality.68

FCCAS created a unit tasked with coordinating human trafficking

The Policy activities under the Human Security Directorate in Central Af-

on the declaration rica, but it is not yet fully operational, and also jointly with

on gender e_quahty . ECOWAS, produced a Plan of Action against human traf-
>recommends increasing ficking, especially among women and children in West

effectlvengss and Central Africa, which was adopted in 2006.4°
of regional, national &

community dialogues, , , - o
>encourages expansion of gender-based Again, the existence of these policies and initiatives at

planning & budgeting tools, the ECCAS level bodes well for opportunities to further
> encourages broad participation in mainstream gender into the migration policies of the
the ratification, integration and effective ~ community.
application of legal and political
instruments aimed at eliminating
structural and systemic
constraints.

464 AU, COMESA and the JLMP, ‘Labor Migration Statistics Report in Africa Second edition: Regional
Migration Profile — ECCAS’, (2020).

465 AU, "Economic Community of Central African States (ECCAS)’, (accessible here).

486 ECCAS, “Action Plan For Implementation of the Central Africa Gender Responsive Regional Strategy for
Risk Prevention, Disaster Management and Climate Change Adaptation’, (2020) (accessible here).
The Gender Policy is accessible here.

467 ECCAS, "La CEEAC et 'ONU Femmes, Pour une Coopération Accrue’, (2021) (accessible here).

488 ECCAS, *Action Plan For Implementation of the Central Africa Gender Responsive Regional Strategy for
Risk Prevention, Disaster Management and Climate Change Adaptation’, (2020) (accessible here).

469 European Commission, ‘JRC Technical Reports: Regional Migration Governance in Africa: AU and
RECs’, (2018) (accessible here).
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3 Standard assessment framework in the priority countries and target RECS

The number of women in the ECCAS region has increased significantly in Women in the ECCAS
recent years, growing from 68.1 million in 2008 to 92.7 million in 2017, as region im millions
has the number of working-age women in the region.*® However, ECCAS 92.7
has one of the lowest relative shares of women participating in the labour /

force on the continent, with only 41.8 per cent of women participating in the

68.1
labour force.*!
According to the Africa Development Group Gender-related development
index, the situation of women in the ECCAS region experienced dramatic
improvements from 2007 onwards, with the region’s index scoring rising
from 0.41 in 2007 to 0.83 in 2013.472
2008 2017

410 | abor Migration Statistics Report in Africa Second edition: Regional Migration Profile’,
(accessible here).

41 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 25
(accessible here).

472 COMSTAT, ‘ECCAS — Gender-related development index (GDI)', (2013) (accessible here).
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The JLMP

Strategic
Framework

Gender is
identified as a
cross-cutting policy

issue in the JLMP The JLMP Strategip Framework 2020—.2OC§OI providgs an ad-
Strategic Framework justed response with a 10-year-strategic vision, which allows
and is incorporated for clarity and coherence around the progress in the implemen-
in the Performance tation of the first five-year period of the JLMP from 2015-2019
Management and supports the achievement of the labour migration aspects
Framework. of several global and continental policy and strategic frameworks

over ten years starting from 2020.

Gender is identified as a cross-cutting policy issue in the JLMP Strategic
Framework®* and is incorporated in the Performance Management Frame-
work in the following ways:

Outcome 1: Target 5 indicates the achievement of gender-responsive
national labour migration policies in 5 selected Member States;

494 JLmp, ‘Strategic Framework 2020-2030 for the AU/ILO/IOM/UNECA Joint Programme on Labour
Migration Governance for Development and Integration in Africa (JLMP)’, (2020) at p. 36 (accessible
here).
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® OQOutput 1.1. incorporates the increased adoption and implementation of
gender-responsive labour migration policies but does not specify out-
comes specific to gender or ways of measuring the degree to which
policies developed are indeed gender-responsive.

Other outcomes do not explicitly refer to gender targets or incorporate gen-
der in the achievement of the JLMP Strategic framework.

41 Effective governance and regulation
(strategic objective 1)

Objective 1 of the JLMP Strategic Framework is to strengthen the effective
governance and regulation of labour migration and mobility in Africa. This
objective, therefore, speaks to the “insufficient ratification, domestication
and mainstreaming of international labour standards; slow implementation
of free circulation regimes where these are defined; insufficient capacity, co-
ordination and policy involvement on migration by labour institutions and a
generalised absence of coherent national labour migration policy; insufficient
tripartite consultative mechanisms for labour migration advocacy and insuf-
ficient ratification, domestication and mainstreaming of international labour
standards; and slow implementation of free circulation regimes where these
are defined.”*®

To evaluate this objective, we must therefore ask the following question: to
what extent do the objectives of the JLMP adhere to or support international
rights frameworks that offer a gendered lens on labour migration and instil
protections for women migrant workers?4%

4.1.1 Revised Migration Policy Framework for Africa
and Plan of Action (2018-2030) (MPFA)

The MPFA was adopted in 2018. It offers a strategic framework to guide the
AU Member States and RECs in the management of migration. It provides
a comprehensive, though high-level, set of recommendations to give par-
ticular attention to safeguarding the rights of migrant women and providing
them access to protection. It recommends, amongst other things, integrat-
ing a gender perspective in all national and regional migration management
policies, strategies and programmes, encouraging the development of safe

Migration Governance for Development and Integration in Africa (JLMP)’, (2020) at p. 29 (accessible
here).

496 A full evaluation of the adoption and ratification status of AU treaties, conventions, protocols and
charters relevant to migration can be found on page 12 of the Africa Migration Report here.

4 The JLMP Strategic Framework
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The Member
States and RECs
should be encouraged

to enact national and o
regional laws and policies and regular migration channels for employment purposes,

that implement the various ~ ensuring efforts to address the root causes of irregular mi-
recommendations gration take a gender-responsive approach, improving the
made in the MPFA. state of knowledge and awareness of gendered dimensions

of migration in Africa, and supporting associations of migrant

women to enhance their voice in policy dialogue processes.* It

also speaks to the need to take effective steps against migrant trafficking

and smuggling, to ensure adequate treatment and access to justice for all

migrants, and to promote information campaigns that raise awareness of the
gender dimensions of migration.

The Member States and RECs should be encouraged to enact national and
regional laws and policies that implement the various recommendations
made in the MPFA and to conduct research and implement further initiatives
as indicated in the MFPA. Observers note that the domestication of its pro-
visions is currently occurring too slowly.*e

4.1.2 Protocol to the Treaty Establishing the African
Economic Community Relating to Free Move-
ment of Persons, Right of Residence and
Right of Establishment (the Protocol on Free
Movement of Persons)

To date, while the Protocol has received 32 signatures, only four countries
have ratified it (none of which are the target countries for the purposes of
this project), meaning it has not yet entered into force, severely limiting its
efficacy.*#

The gender-related provisions of the Protocol could hardly be more scant.
Article 4 contains a non-discrimination clause, requiring States not to dis-
criminate against nationals of another Member State on the basis of sex
(amongst other characteristics), and provides that migrants will enjoy the
protection of the laws of the destination country in which they are in.5% Be-
yond Article 4, the Protocol provides no additional guidance or protection for
women migrants and takes no further steps to acknowledge the gender-re-
lated dimensions of migration.

47 African Union, ‘The Revised Migration Policy Framework for Africa and Plan of Action (2018 — 2027)',
(2018) (accessible here).

498 AU, I0M, SDC and US Department of State, “Africa Migration Report’, (2020) at p. 5 (accessible here).

493 African Union, ‘List of Countries Which Have Signed, Ratified/Acceded to The Protocol to the Treaty
Establishing the African Economic Community Relating to Free Movement of Persons, Right of
Residence and Right of Establishment’, (2019) (accessible here). 15 ratifications are required for the
Protocol to enter into force.

500 protocol to the Treaty Establishing the African Economic Community Relating to Free Movement of
Persons, Right of Residence and Right of Establishment (2018) (accessible here).
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Member States will need significant further support and encouragement to
implement this protocol, including removing national laws and policies that
work counter to its objectives. Given that it falls short of meeting the require-
ments for a gender-sensitive instrument, questions should be raised about
mechanisms to make progress in this regard, either internal to implementa-
tion of the Protocol or external to it.

4.1.3 African Continental Free Trade Area Agreement
(AfCFTA)

The Protocol to the Treaty Establishing the African Economic Community
Relating to Free Movement of Persons, Right of Residence and Right of
Establishment and the African Continental Free Trade Area Agreement (Af-
CFTA) was adopted in 2018 and entered into force in May 2019. It has been
signed by 54 of the 55 AU states (Eritrea being the outlier) and ratified by
36_501

The AfCFTA highlights the importance of removing obstacles to the free
movement of persons in Africa and the contribution of free movement of per-
sons to facilitating trade and investment, creating employment, increasing
remittances, and improving the standards of living of the people of Africa.50?
Article 3 also emphasises that non-discrimination undergirds the objectives
of the AfCFTA, including on sex, and Article 14 states that persons should
have the right to seek and accept employment in member states without
discrimination. It is therefore imperative that efforts to implement the AfCFTA
adopt gender-sensitive policies in order to give effect to this crucial princi-
ple.503

In the context of the AfCFTA, it is also worth noting that women comprise
the vast majority of informal cross-border traders in Africa, who are dispro-
portionately affected by non-tariff barriers and inadequate policy regulation
catering to their particular needs.® These traders, therefore, stand to benefit
from the implementation of the AfCFTA.

501 African Union, ‘List of Countries Which Have Signed, Ratified/Acceded to the Agreement Establishing
the African Continental Free Trade Area’, (2021) (accessible here).

502 African Union, ‘Protocol to the Treaty Establishing the African Economic Community Relating to Free
Movement of Persons, Right of Residence and Right of Establishment and the African Continental Free
Trade Area Agreement’, (2018) (accessible here).

503 Agreement Establishing the African Continental Free Trade Area, (2018) (accessible here).

504 ECDPM, ‘A *business unusual’ approach for gender equality under the AfCFTA’, (2020) (accessible
here).
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4.1.4 ILO Conventions C-97, C-143, C-87, C-181
and C-189

Of the various relevant ILO Conventions, most do not contain an explic-
it reference to women migrant workers or gender-specific protections. For
example, Clause 6 of ILO Convention C-97 — the Migration for Employment
Convention — provides only a standard non-discrimination clause prohibiting
discrimination on the basis of sex between migrants and nationals.’% The
Convention nevertheless does provide important protections for the rights of
migrant workers, such as by mandating that states maintain free services to
assist migrants with employment and take steps to prevent misleading prop-
aganda relating to emigration and immigration. The Convention entered into
force in 1952, with 53 countries having since ratified it, including 13 African
states (including Burkina Faso, Cameroon, Comoros, Kenya, Madagascar,
Malawi, Mauritius, Morocco, Nigeria, Sierra Leone, Somalia, Tanzania, and
Zambia).%% While this is commendable, we note that many African countries
have not yet ratified it. Considerations may also be made for how to inte-
grate a gender-equality perspective into the provisions of this important and
foundational Convention.

Convention C-143 — the Migrant Workers (Supplementary Provisions) Con-
vention — also provides no explicit mention of gender-related dimensions of
migration and mandates states only to respect the basic human rights of
all migrant workers,5” in addition to Convention C-87. 58 Again, efforts to
mainstream gender within the provisions of these Conventions would make
significant progress in defending and protecting the rights of women migrant
workers. For example, Convention C-87 protects the rights of workers to
freedom of association but does not address the particular challenges faced
by women migrant workers in associating freely, such as the lack of mo-
bility and societal constraints often imposed on domestic workers. C-143
has been ratified by 28 countries, including 11 African countries (Burkina
Faso, Cameroon, Comoros, Guinea, Kenya, Madagascar, Mauritania, Sier-
ra Leone, Somalia, Togo, and Uganda).’® C-87 has enjoyed much more
widespread support with ratifications in 157 countries, including 48 African
countries.510

505 |10, 'C097 — Migration for Employment Convention (Revised), 1949 (No. 97)", (1949) (accessible here).

506 |1 0, ‘Ratifications of C097 — Migration for Employment Convention (Revised), 1949 (No. 97)", (2021)
(accessible here).

507 10, “C143 — Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143), (1975)
(accessible here).

508 1.0, “C087 — Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87),
(1948) (accessible here).

509 |1 0, ‘Ratifications of C143 — Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)’,
(2021) (accessible here).

510 ILO, ‘Ratifications of C087 — Freedom of Association and Protection of the Right to Organise Convention,

1948 (No. 87)’, (2021) (accessible here). The only target country not to have the Convention in force is
Morocco.

94


https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::p12100_instrument_id:312242
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT_ID:312242:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C143
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:312232
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT_ID:312288:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT_ID:312232:NO

4 The JLMP Strategic Framework

Convention C-181, the private employment agencies convention, likewise
includes a relatively general anti-discrimination clause requiring that the
Member States ensure that private employment agencies treat workers
without discrimination on the basis of sex, amongst other characteristics,
with no more specific gender-related provisions.>" C-181 entered into force
in 2000 and has received 37 ratifications, including 10 African countries (of
which Morocco and Ethiopia from the target countries should be noted).5'?

Finally, Convention C-189, the Domestic Workers Convention, recognises
the disproportionate effect on women of the continued undervaluing of do-
mestic work and their vulnerability to discrimination and human rights abus-
es. As such, it seeks to include domestic workers in the scope of labour laws
and regulations to prevent abuse, harassment and violence and promote fair
terms of employment and promote decent working conditions for migrant
workers, including social protection.’” C-189 came into effect on the 5%
of September 2013 and was hailed as a landmark for domestic workers’
rights,™ but so far, it has only been ratified by 6 African states: Guinea,
Madagascar, Mauritius, Namibia, Sierra Leone and South Africa (note that
the Convention will only enter into force for Namibia in December 2021 and
for Sierra Leone in August 2022).5" African states must be encouraged to
ratify C-189 in order to provide adequate protection for the many vulnerable
migrant workers who work in the informal economy doing domestic work.

In summary, while efforts to mainstream gender into the various relevant ILO
conventions would be impactful, there are also low-hanging opportunities
to push for wider ratification of conventions that would already provide a
baseline level of protection for all migrant workers, most notably C-189, but
also C-143 and C-97.

4.1.5 UN International Convention on the Protection
of the Rights of All Migrant Workers and
Members of Their Families (ICRMW)

The ICRMW was adopted by the UN General Assembly (UNGA) in 1990
and entered into force in 2003.5'6 Article 7 of the ICRMW mandates states
to ensure that all migrant workers receive the protections of the Convention

511110, 'C181 - Private Employment Agencies Convention, 1997 (No. 181)’, (1997) (accessible here).

512 |10, ‘Ratifications of C181 - Private Employment Agencies Convention, 1997 (No. 181)’, (2021)
(accessible here).

513 1.0, ‘C189 — Domestic Workers Convention, 2011 (No. 189)', (2011) (accessible here).
514 110, ‘Landmark treaty for domestic workers comes into force’, (2013) (accessible here).
515 |10, ‘Ratifications of C189 — Domestic Workers Convention, 2011 (No. 189)’, (2021) (accessible here).

516 Office of the UN High Commissioner for Human Rights, ‘The International Convention on Migrant
Workers and its Committee: Fact Sheet No. 24 (Rev.1)’, (2005) (accessible here).
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General
Comments
No. 1 on Migrant

Domestic Workers
and No. 2 on the rights frameworks of law and therefore provides guidance on how

of migrant workersinan {0 implement the provisions of the ICRMW with respect to
irregular position also migrant domestic workers. It notes that migrant domestic
provide valuable further  workers are generally at heightened risk of certain forms of
elaboration on the exploitation and abuse, based largely on their enhanced iso-
ICRWM. lation and dependence. In many countries, national law either

regardless of sex (and other characteristics), and in general, protects the
fundamental rights of migrant workers such as free movement, protection
from slavery, servitude or forced labour, and freedom of expression and re-
ligion.5"” Again, however, there is a distinct lack of gender sensitivity in the
Convention’s provisions, with no specific acknowledgement of the particular
risks and vulnerabilities faced by women migrants. Of the target countries
for our purposes, only Cameroon and Morocco have signed and ratified
the ICRMW, respectively.®® While further ratification of the ICRMW should
be encouraged, there is also a need for further efforts to introduce a more
gender-responsive lens into international agreements affecting the rights of
migrant workers.

General Comments No. 1 on Migrant Domestic Workers and No. 2
on the rights of migrant workers in an irregular position also pro-
vide valuable further elaboration on the ICRWM. The former
notes the express omission of references to either domestic
work or domestic workers in most national and international

ignores or explicitly excludes domestic workers from labour pro-

tections. Even if they are afforded certain protections, there is often a gap

between protections under the law and those enjoyed in practice for migrant
domestic workers.

General Comment No. 1, therefore, makes a number of recommendations
for states in migration policy, including providing pre-departure aware-
ness-raising and training for nationals considering migration for domestic
work, appropriately regulating recruitment agencies and other intermediar-
ies to ensure they respect the rights of domestic workers, implementing a
framework that ensures decent work for domestic workers more broadly,
providing mechanisms for migrant workers to access social security ben-
efits and health services, protecting other rights such as that to collective
bargaining and access to justice, and providing access to regular migration
status. It also recommends repealing sex-specific bans and discriminatory
restrictions on women’s migration, such as restrictions requiring women to
get permission from a spouse or guardian to travel or bans on women mi-
grant domestic workers securing independent housing.

517 UN General Assembly, ‘International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families’, (1990) (accessible here).

518 UN Treaty Collection, ‘International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families: Status as at 9-11-2021", (2021) (accessible here).

519 OHCHR, ‘General Comment No. 1 on Migrant Domestic Workers’, (2010) (accessible here).
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General Comment No. 2 notes that the rise in young men and women seek-
ing employment in developing countries and increase in demand for low-
and middle-skilled migrant workers in developed countries has not been
matched by a corresponding increase in regular migration channels, result-
ing in employers often resorting to employing migrant workers in an irregular
situation to fill the gaps.5? It highlights the duties placed on States by the
ICRMW, including taking appropriate measures to ensure that the situation
of migrant workers or their families in an irregular situation does not persist,
not discriminating on the grounds of nationality, and protecting the civil and
political as well as economic, social and cultural rights of migrant workers in
an irregular situation.

4.1.6 United Nations Convention against Trans-
national Organised Crime, and its Protocol
to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children

This Protocol was adopted by the UNGA in 2000, entered into force in 2003,
and seeks to combat human trafficking with a particular focus on the traf-
ficking of women and children.5?! It sets out measures for the criminalisa-
tion of trafficking and steps to be taken to protect the victims of trafficking
through, for example, the provision of assistance, regulating the status of
victims, and managing the repatriation of victims. The Protocol is unique in
paying particular attention to the prevalence of trafficking amongst women
(and children) and therefore directing states to take steps and/or adopt leg-
islation that addresses the particular vulnerabilities of women to trafficking.
The Protocol has received widespread support in terms of signatures and
ratification, with Cameroon having ratified and Cote d’lvoire and Ethiopia
having acceded from the target countries.?? Further efforts to ratify and do-
mesticate its provisions should be encouraged.

520 N, ‘General comment No. 2 on the rights of migrant workers in an irregular situation and members of
their families’, (2013) (accessible here).

521 0ffice of the UN High Commissioner for Human Rights, ‘Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children, supplementing the United Nations Convention
against Transnational Organized Crime’, (2000) (accessible here).

522 yn Treaty Collection, ‘A Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the United Nations Convention against Transnational Organized
Crime: Status at 08-11-2021’, (2021) (accessible here).

Additional acceding African countries are: Angola, Central African Republic, Chad, Comoros,
Democratic Republic of the Congo, Djibouti, Eritrea, Gabon, Ghana, Guinea, Kenya, Liberia, Malawi,
Mauritania, Mauritius, Morocco, Sao Tome and Principe, Sudan, Zambia and Zimbabwe.

Additional ratifying African countries are: Algeria, Benin, Botswana, Burkina Faso, Burundi, Cabo
Verde, Egypt, Equatorial Guinea, Eswatini, Gambia, Guinea-Bissau, Lesotho, Libya, Madagascar, Mali,
Mozambique, Namibia, Niger, Rwanda, Senegal, Seychelles, Sierra Leone, South Africa, Togo, Tunisia,
and Tanzania.
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The
GCM s a
comprehensive and
powerful tool that can
be used to encourage
gender-sensitive
migration policy and
should be leveraged to
this effect on the
continent.

4.1.7 UN Global Compact for Safe, Orderly
and Regular Migration (GCM)

The GCM is a comprehensive and powerful tool that can be used to encour-
age gender-sensitive migration policy and should be leveraged to this effect
on the continent. It calls for various explicit protections and mechanisms for
the defence of women'’s rights and the recognition of gender-specific ele-
ments in migration policy and incorporates a gender-responsive approach
as a core guiding principle. In line with its recommendations, Member States
of the AU and RECs should be encouraged to develop appropriate respons-
es for its implementation and to set up regular processes to review the imple-
mentation of the GCM at the national and regional level.2 The Guide prepared
by the SDC and UN Women providing guidelines on the gender-responsive
implementation of the GCM (the Guide) will be invaluable in this regard.5?

4.1.8 Various other international instruments

Various other international instruments are of broad relevance in the discus-
sion on the protection of the rights of migrant workers. As the Office of the UN
High Commissioner for Human Rights (OHCHR) points out:52

“Of particular relevance is general comment No. 15 of the Human Rights
Committee (“The position of aliens under the Covenant”),5% adopted in April
1986, in which the Committee makes clear that there shall be no discrim-
ination between aliens and citizens in the application of the human rights
contained in the International Covenant on Civil and Political Rights. In Au-
gust 2004, the Committee on the Elimination of Racial Discrimination adopt-
ed its general recommendation No. 30 (“Discrimination against non-citizens”),
in which it makes specific recommendations to States parties in order to
eliminate discrimination against non-citizens. It recommends inter alia that
States should adopt measures to ensure “that public educational institutions
are open to non-citizens and children of undocumented immigrants residing
in the territory of a State party” to “eliminate discrimination against non-citi-
zens in relation to working conditions and work requirements” and to “prevent
and redress the serious problems commonly faced by non-citizen workers,
in particular by non-citizen domestic workers, including debt bondage, pass-
port retention, illegal confinement, rape and physical assault.” The Committee
further clarifies that “all individuals are entitled to the enjoyment of labour and
employment rights, including the freedom of assembly and association, once
an employment relationship has been initiated until it is terminated.”

523 YN, ‘Global Compact for Safe, Orderly and Regular Migration’, (2018) at p. 31 (accessible here).

524 3DC and UN Women, ‘Policies and Practice: A Guide to Gender-Responsive Implementation of the
Global Compact for Migration’, (2019) (accessible here).

525 0ffice of the UN High Commissioner for Human Rights, ‘The International Convention on Migrant
Workers and its Committee: Fact Sheet No. 24 (Rev.1)’, (2005) at p. 12-13 (accessible here).

526 O the International Covenant on Civil and Political Rights (ICCPR).
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The Member States and RECs should also be encouraged to adhere to
gender-specific frameworks such as the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW), UN Resolution 1325 and
the Beijing Platform for Action. CEDAW, for example, in general recommen-
dation no. 26, gives specific attention to the rights of female migrant workers
and in general recommendation no. 32 to gender-related dimensions of ref-
ugee status, asylum, nationality, and statelessness.’?” Member States who
have not yet done so should be strongly encouraged to ratify CEDAVV.528

UN Resolution 1325, the first landmark Security Council resolution on wom-
en, peace and security, addresses the impact of war on women and the
importance of women’s full and equal participation in conflict resolution and
calls for special measures to protect women and girls from conflict-related
sexual violence.? The Resolution is particularly relevant for women migrants
displaced because of conflict, affected by conflict during their migration jour-
neys, or refugees and internally displaced persons. While there are questions
around the extent to which the Resolution is binding,5 the Resolution has
been particularly impactful in the creation of a new paradigm that recognis-
es the importance of women’s involvement in peace and security issues in
order to achieve long-lasting stability®' and should therefore serve as strong
justification for efforts to incorporate the views of migrant women in migra-
tion policy-making and planning. It is also a model that can be used to in-
form future efforts to not only place full attention on the gendered aspects
of a particular topic, but also to actively seek mechanisms through which to
include women in policymaking instead of treating them merely as victims.

4.1.9 Other regional initiatives

Other regional groupings have made progress in establishing multistakehold-
er frameworks for ensuring a gender perspective is integrated into migration
policy. For example, in 2017, the Regional Migration Conference, a grouping
of eleven South and North American countries, approved the “Guidelines for
the Care and Protection of Women in the context of Migration,” which set
out a range of guidelines for promoting, protecting, and guaranteeing the
rights of migrant women in the development, design and implementation of
national initiatives.53?

527 UN, ‘Convention on the Elimination of All Forms of Discrimination Against Women’, (1979) (accessible
here).

528 Note that all target countries under the current analysis have ratified CEDAW.
529 N Security Council, ‘Resolution 1325, (2000) (accessible here).

530 Appiagyei-Atua, ‘United Nations Security Council Resolution 1325 on Women, Peace, and Security — Is
it Binding?’, (accessible here).

931 United States Institute of Peace, ‘What is UNSCR 1325? An Explanation of the Landmark Resolution on
Women, Peace and Security’, (accessible here).

532 I0M, ‘Guidelines for the care and protection of women in the context of migration’, (2017) (accessible
here).
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Similarly, the Regional Framework Law on Migration with a Human Rights
Approach was approved by the Forum of Presiding Officer of Legislative
Assemblies of Central America and the Caribbean Basin (FOPREL) in 2019
to serve as a model that creates a guiding framework to contribute to safe,
orderly, and regular migration, particularly for vulnerable populations, in the
Central America region, the Caribbean Basin and Mexico.5%

In the European Union, the European Commission’s (EC) 2015 European
Agenda on Migration has been criticised for being “gender-blind,”®* al-
though the EC’s strategy for equality between women and men 2010-2015
did reinforce that in order to meet employment goals special attention needs
to be given to the labour market participation of migrant women, recognis-
ing that the employment rate of migrant women is low, and identifying the
promotion of gender equality in all initiatives on immigration and integration
of migrants as one of its key actions.5 |ts new EU gender quality strategy
likewise places particular attention to the issue of women and girls in the
asylum and migration area.5 Further, EU Directive 2011/36/EU of the 5" of
April 2011 highlights the need to adopt a gender-specific approach to traf-
ficking in human beings and emphasises that prevention, assistance, and
support measures must be gender-specific, and Directive 2013/32/EU (re-
cast) of 26" June 2013 on common procedures for granting and withdraw-
ing international protection calls for gender-sensitive application procedures
for asylum.5¥7

Finally, it is worth noting that in February 2014, the European Parliament
adopted a resolution on undocumented women migrants in the EU that con-
sidered the multiple types of discrimination experienced by undocumented
women migrants due to their gender, legal status and, in certain cases, race,
and called on states to uncouple immigration policies from healthcare, ed-
ucation and the prosecution of crimes against undocumented migrants, to
revise directives in order to strengthen the protection of rights of undocu-
mented female migrants in particular and to investigate abuses in detention
centres to implement more humane alternatives.5® Various other resolutions
from the European Parliament are also of relevance, including relating to the
situation of refugee women and asylum seekers in the EU and on women
domestic workers and carers in the EU.5

533 10M, ‘Model of Migration Law Approved for Central America and the Caribbean’, (2019
(accessible here).

534 European Institute for Gender Equality, ‘Migration’, (accessible here).
535 pid.
536 1pjg,
587 1bjg,
538 1jg,
589 pid.
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4.2 Safe and secure working environments,
social protection and mutual recognition
of skills and educational levels
(strategic objective 2)

Strategic Objective 2 of the JLMP Strategic Framework is for migrant work-
ers, both formal and informal, to enjoy safe and secure working environ-
ments, access to and portability of social protection, and mutual recognition
of skills and qualifications. It addresses the challenges of i) the prevalence of
sub-standard, abusive employment relations and conditions of work

in both the formal and informal sectors; i) the absence of social There

protection and social security for many migrants, especially in are various

the informal sector; and iii) the growing gaps between skills gender-specific

and qualifications needs versus numbers and types pro-  dimensions of providing

duced in Africa.™0 safe and secure working
environments, social

There are various gender-specific dimensions of providing Protection and recognition

safe and secure working environments, social protection and
recognition of skills and qualifications that are worth highlight-
ing here.

4.2.1 Documentation

First, many women migrants are dependent on spouses, guardians, or em-
ployers for documentation, which inhibits their free movement and may in-
crease their vulnerability to human rights violations.%* While those for whom
documentation is possible should be enabled to obtain it individually and in-
dependently, it must also be stressed that lack of documentation should not
serve to exclude women and girls from accessing services such as health-
care. There are many reasons why women migrant workers may be un-
documented. For example, women are more likely to work as cross-border
traders who typically do not acquire formal documentation to do so. Women
face barriers to migration such as gender-specific laws and policies, for ex-
ample, requirements for male relative consent or total bans, that may pre-
vent them from pursuing regularised migration routes. Further, women are
more likely to work in the informal sector or in low-skilled activities for which
the opportunities for regular migration are much lower, with the legislation of
many African states allowing only or mostly for skilled labour migration into
their countries.

Labour Migration Governance for Development and Integration in Africa (JLMP)’, (2020) at p. 31
(accessible here).

541 5DC and UN Women, ‘Policies and Practice: A Guide to Gender-Responsive Implementation of the
Global Compact for Migration’, (2019) (accessible here).

of skills and
qualifications.
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40%

of countries
worldwide
do not
offer social
protections
for domestic
workers.

[t must also be noted that gender-specific restrictions on documentation are
a burden not only on women, for whom they may limit agency, but also for
men who must bear the burden of managing administrative processes on
behalf of female relatives, or who may suffer the losses to the family of re-
strictions on their female family members being able to work and contribute
to household expenses.

4.2.2 Urban settings

The AU Migration Policy Framework for Africa (MPFA) notes that interna-
tional migration in Africa takes place mainly to cities,*? and policies for the
integration of migrants must therefore take cognisance of issues of gen-
dered norms within cities of destination as well ensuring the physical safety
of and opportunities available to women migrants in urban settings. It must
also be noted that from the late nineteenth century through to the 1950s,
many countries implemented policies designed to keep women in rural ar-
eas, many of which were largely successful.? Even in 2005, the percent-
age of the female population of Kenya that lived in urban areas was only
15 per cent. Therefore, women’s experiences in cities often vary signif-
icantly from those in rural areas, meaning national and regional migration
policies must account for the urban dynamic in seeking to understand how
best to support women migrants.

4.2.3 Social protection

Women migrants are more likely to migrate as ‘dependent spouses’ and to
work in industries where labour is ‘invisible’ (such as domestic labour and
caregiving), as well as to be working in criminalised or stigmatised industries
such as sex work. These factors combine to leave women migrants even
less protected than other migrants, who also bear the burden of challenges
accessing social protection.

40 per cent of countries worldwide do not offer social protections for do-
mestic workers, and more do not extend social protections to migrant do-
mestic workers, while 74 per cent of migrant domestic workers globally are
women.? Qut of 31 African countries that do have some legal, social se-
curity coverage for domestic workers, less than half (15) extend that cov-

542 African Union, ‘The Revised Migration Policy Framework for Africa and Plan of Action (2018 — 2027)’,
(2018) at p. 7 (accessible here).

543 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 44 (accessible here).
54 1pid.
545 UN Women, ‘Explainer: How Migration is a Gender Equality Issue’, (2020) (accessible here).
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erage to migrant domestic workers.5 Bilateral and multilateral social secu-
rity agreements are one of the most comprehensive and most commonly
used options for ensuring the coordination of social security schemes and
the portability of entitlements and benefits and should be leveraged for this
purpose. It should also be noted that while the number of bilateral social
security agreements has increased steadily over time around the world, the
growth in Africa has been much slower,’* indicating the potential to use this
tool more energetically to ensure the extension of social protection to wom-
en migrant workers.

As UN Women points out, migrant domestic workers face particular vulnera-
bilities because their place of work is also often their place of residence, and
they often face unequal power dynamics, confinement, and other control
over their activities, as well as various forms of abuse. Their situations are
often characterised by high levels of dependence on their employers and
isolation from the outside world.>* Migrant women also often face informa-
tional barriers to accessing social protection.

The COVID-19 pandemic has only served to exacerbate these challenges
for migrant domestic workers, who have been at greater risk of losing their
jobs due to informal employment conditions and exclusion from national la-
bour practices, and who are likely to also face greater isolation and depend-
ence as a result of pandemic-management measures such as lockdowns.
With higher rates of women workers in essential but low-paid and vulnerable
jobs, such as health and care workers, nurses, cleaners, etc., migrant wom-
en have faced higher risks of COVID-19 exposure and have suffered from
the economic fallout.* For example, approximately 75 per cent of migrant
women work in the informal economy and in precarious work, meaning em-
ployers could more readily dismiss migrant women in response to the eco-
nomic decline.®

Women migrant workers also struggle from lack of access to healthcare
since insurance or national healthcare schemes are usually not available or
affordable to migrants, particularly reproductive healthcare, in countries of
destination, which may lead to unwanted pregnancies or health complica-
tions that significantly affect their economic, physical, and mental wellbeing.

546 AU, 10M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 47
(accessible here).

547 pid at p. 48.

548 5ee UN Women's Gender-responsive guidance on employment contracts for migrant domestic
workers from South Asia as a reference tool for development, negotiation, or review of employment
contracts for migrant domestic workers (accessible here). The Gender-Responsive Self-Assessment
Tool for Recruitment Agencies is also a useful tools by which recruitment agencies and employers can
better respond to the needs of women migrant workers (accessible here).

549 UN Women, ‘Explainer: How Migration is a Gender Equality Issue’, (2020) (accessible here).

550 /pjd.
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Fears over legal status may further discourage migrant women from seeking
out healthcare services, and the lack of access to information discussed
above also restricts access to health services and information. Migrant
women face particular health challenges related to pregnancy, as employers
may require mandatory pregnancy tests and withdraw their work permits or
report them to immigration authorities in the case of pregnancy. Coercive
abortion is also a related risk.5!

The third edition of the Labour Migration Statistics Report for Africa provides
a useful overview of the status of ratifications of ILO Conventions related to
the social protection of migrant workers and their families.?? It notes that
the convention that has so far received the most extensive support from
African countries in terms of ratification is the Equality of Treatment (Accident
Compensation) Convention No. 19 (39 countries), while the Maintenance of
Social Security Rights Convention No. 157 has received zero. Overall, the
number of ratifications in Africa is low — suggesting significant gaps in the
application of international standards. However, Africa as a whole performs
relatively well on measures of equality of treatment with respect to social
security, with 22 countries (71 per cent of the 31 surveyed) having legal pro-
visions on equality of treatment.

It is also worth noting that the ILO Regional Office for Africa is currently
implementing a strategy to accelerate social protection coverage in Africa
with a target of reaching 40 per cent by 2025, with a particular focus on the
informal economy and currently uncovered populations.®

4.2.4 Gender determinants of employment
opportunities and risks

Gender- Gender-segregated or -shaped job markets influence the work

segregated or opportunities and compensation available to women mi-

-shaped job markets grants on arrival, as well as the risks of exploitation and vio-
influence the work lence they face in those workplaces.

opportunities & compensation
available to women migrants  Women migrants tend to be employed in lower-paying jobs
on arrival, and the risks of  than male migrants and often have fewer opportunities in

exploitation and violence  terms of sectors or types of work as a result of discrimination
they face in those

workplaces.

and gender stereotypes.®™ Many women migrants may also

551 JLMP, ‘Handbook — Gender Dimensions of Labour Migration’.

552 AU, I0M, SDC and US Department of State, “Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 46
(accessible here).

953 AU, I0M, SDC and US Department of State, ‘Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 54
(accessible here).

954 JLMP, ‘Handbook — Gender Dimensions of Labour Migration’.
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be dependent either on a male relative’s consent to migrate or to find em-
ployment, or on male relatives for the renewal of their residence or work
permits.5% Likewise, women may be more at risk of exploitative and/or fraud-
ulent recruitment practices in countries of destination as a result of their
concentration in low-skilled areas of work which are prone to labour abuse
and their lack of access to better information that might serve to protect
them. Finally, being more likely to be employed in lower-paid jobs.

women are indirectly discriminated against by migration laws that Adequate
require, for example, a minimum income and which prioritise reco:qnltlon
of skills and

higher-skilled workers.5%

qualifications can help

overcome the persistent

Imperfect cross-border recognition of skills further amplifies
the disadvantages often faced by women migrants in their

occupational segregation
and gender pay gap that

countries of destination.*®” Adequate recognition of skills and exists in many African
qualifications can help overcome the persistent occupational countries.

segregation and gender pay gap that exists in many African coun-
tries.

4.2.5 Violence and discrimination

Female migrants face greater risks of GBV in the workplace, in public spaces
and in their homes, as do those who are detained because of their migra-
tion status.%® Violence against women and girls also co-occurs at high rates
within conflict situations or camps for displaced persons.

In many countries on the continent, women continue to face barriers to ex-
ercising their rights through legal and other systems. For example, while
around 45.6 per cent of women in Africa report experiencing GBV,** less
than 10 per cent of those who seek help after experiencing violence turn to
the police, with even less being formally reported to the police and a minority
even resulting in a conviction.’ Low reporting rates are due to a range of
barriers facing women in doing so, including the risk of re-victimisation from
the police and/or abusers, as well as the low likelihood of conviction out-
weighing the difficulties of pursuing a legal process.

Women also face the risk of losing their work permits or of being arrested or
deported after making a report of abuse or discrimination, especially if the
abuser is an employer or relation of the employer. Many also work in circum-

555 1bjd.

556 JLMP, ‘Handbook — Gender Dimensions of Labour Migration’.

557 1bjg,

558 YN Women, ‘Explainer; How Migration is a Gender Equality Issue’, (2020) (accessible here).

553 Commission for Gender Equality, ‘Assessing the Work of SAPS Police Stations in Combating Violence
Against Women’, (accessible here).

560 N Women, ‘Strengthening police responses to gender-based violence crucial in lead up to
Generation Equality Forum in Paris’, (2021) (accessible here).
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Some

stances where they lack the mobility to report violations because they are
confined to workplaces or living sites.%! Some countries have even im-

countries posed restrictions on the use of the legal system by migrant women
have even imposed to obtain remedies for discrimination, abuse, or GBV.%2
restrictions on the
use of the legal system  There have been reports that these challenges have been exac-
by migrant womento  erpated through the COVID-19 pandemic as rates of domestic

obtain remedies for
discrimination,
abuse, or GBV.

of all
remittance
senders
globally are
migrant women.

and GBV have increased at the same time that courts have been
closed or suspended and legal aid clinics or domestic shelters
face economic constraints or closures.’3 Because women also work
in frontline employment situations at higher rates, such as health and
care workers, they are at greater risk for contagion by COVID-19 and also
carry higher burdens of care during instances of school closures, sick family
members, etc.%* Women'’s higher rates of employment in the informal econ-
omy and insecure sectors such as hospitality likewise put them at greater
risk of job losses during difficult economic times such as the COVID-19 pan-
demic.565

4.2.6 Remittances

The volume of remittances sent in Africa has increased dramatically in re-
cent years,%8 and they play an important role in the social development of
receiving countries. However, the effects of the COVID-19 pandemic were
projected to cause a decrease in remittances to Africa of about 23 per cent
from pre-pandemic levels.

While migrant women make up half of all remittance senders globally, they
often pay higher remittance fees than men because they tend to send small-
er amounts and rely on in-person cash transfer services that charge higher
fees.% This may be related to lower digital literacy levels and lower access to
digital technologies among women. Sex-disaggregated data on remittances
is lacking, but indications are that women migrants tend to remit a greater
proportion of their earnings and at more regular intervals than men, despite
usually earning less on average than men.568

%1 JLMP, ‘Handbook — Gender Dimensions of Labour Migration’.

562 pjd,

563 AUC-WGDD, UN Women, OHCHR and UNFPA, ‘Gender-Based Violence in Africa During the Covid-19
Pandemic’, (2020) (accessible here).

564 JLMP, ‘Handbook — Gender Dimensions of Labour Migration'.

565 1pjg,

%66 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 50
(accessible here).

567 UN Women, ‘Explainer: How Migration is a Gender Equality Issue’, (2020) (accessible here).

568 /pjd.
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As UN Women points out ...5%°

“It is argued that the extent to which remittances can promote
development (economic and social) is reliant on whether mi-
gration and remittances form part of a “virtuous cycle” for local
economic development. A virtuous cycle typically includes the
ability to invest remittances through formalised financial servic-
es generating spill over effects to local economic activities. This
has been described as promoting “inclusive financial democ-
racy”, using remittances to generate an ability to do more, not
Just buy more.”

Nevertheless, it must be highlighted that women migrant workers may not
retain control over how remittances are spent once the funds are trans-
ferred back home, and many countries have restrictive laws and practices
governing women’s access to and control over property that can limit their
ability to acquire assets.’” Further, women migrant workers face challenges
channelling their earnings into concrete and realisable benefits because of
limited, targeted financial literacy programs and access to financial services
for women in both countries of origin and destination.!

4.2.7 Public life and the right to association

Migrants often find a sense of community as well as a mechanism to defend
and protect their rights through migrant associations and other collective
efforts. It is likely that women migrants find it more difficult to engage in these
types of associations because of gender stereotypes about women'’s partic-
ipation in public life, unequal power dynamics in the home that may lead to
control over a woman’s movements, and strong dependency on employers
or restrictions on mobility as a result of employment in the domestic sector.

4.2.8 Return and re-integration

The experience of returning home is also a gendered experience for many,
with women facing many peculiar risks and challenges in the process. As
discussed above, migration may prove a liberating experience for some
women, who may consequently struggle to reintegrate into traditional roles
and conceptions of gender on their return to their countries of origin.5”

569 UN Women, ‘Women Migrant Workers’ Contributions to Development’, (2017) (accessible here).
570 pid.

ST 1bjg,

572 JLMP, ‘Handbook — Gender Dimensions of Labour Migration’.
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However, returning migrants have been found to have contributed positive-
ly to the empowerment of women and girls in their home countries, with
women being more significant agents of change than men.5 The effect can
also work the other way, though, for migrants going to countries with more

conservative gender norms. A similar effect has been observed with

The regard to fertility rates.5™
experience
of returning Policies on return or deportation, as well as re-integration pro-
home is also grammes, must be alert to the gender-specific dynamics, in-
a gendered cluding risks such as GBV, domestic abuse or risks of re-traf-
experience for  ficking, and women'’s ability to access necessary services, such
many. as healthcare and justice, and employment opportunities there.

4.3 Collection and utilisation of
sex-disaggregated data
(strategic objective 3)

The JLMP’s Strategic Objective 3 is the increased utilisation of labour mi-
gration disaggregated data and statistics by all for evidence-based deci-
sion-making, policy planning, formulation, and application. Acknowledging
the paucity of disaggregated data on characteristics and conditions of la-
bour migrants and data required for policy in economic, labour, enterprise
development, investment, education, and social protection areas, the inten-
tion is to implement processes for collecting, compiling, processing, and
disseminating sex-disaggregated data, ensuring statistics produced on the
continent are harmonised and conform to global and regional statistical
standards.

573 10M, *World Migration Report’, (2020) at p. 186 (accessible here).
574 1bjd.
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Although it is clear that high-quality data on many aspects of migration re-
mains severely inadequate, it is arguable that data on the gender dimen-
sions of migration experiences this dearth most acutely. The African
Union has noted that “in general, Member States lack migration

data that is required to make informed policy choices,”¥® and
irregular migration is particularly prone to severe data scarci-
ty.5" The existence of sex-disaggregated data on migration

is crucial in order to “highlight the contributions made by
women in migration, the gendered drivers of migration, and the gender dimensions of
the situation and realities of migrant women in every phase migration experiences
of the migration process.”"® this dearth most

acutely.

High-quality
data on many
aspects of migration
remains severely
inadequate, but data on

The Third Edition of the Report on Labour Migration Statistics

in Africa also notes that “Data on effective social protection cover-

age of migrant worker is very limited. There is a strong and urgent need to
invest in statistics on social protection for migrant workers to inform policy
responses and monitoring progress.”¥® Social protection is an area in which
there are particularly strong gender dynamics related to inequality of access.

The release of the First, Second and Third Editions of the Report on La-
bour Migration Statistics in Africa constituted a major achievement in the
advancement of evidence-based understanding of migration in Africa, in-
cluding through the extensive incorporation of sex-disaggregated data. Nev-
ertheless, the report needs to be made an annual release, and greater effort
must be made to draw out gender-specific policy recommendations from
the wealth of insight and knowledge that does already exist in the Report
on Labour Migration Statistics in Africa. For example, while most sections of
the report deal at length with sex-disaggregated data and findings, the final
recommendations barely touch on gender-specific findings and actions to
be taken.58

575 For example, by 2019 14 per cent of countries in Africa had not updated the total number of
international migrants since the 2000 round of population censuses. AU, IOM, SDC and US Department
of State, ‘Africa Migration Report’, (2020) at p. 16 (accessible here).

576 African Union, ‘Report of the Assessment of the Capacity Building Needs of African Union Member
States and Regional Economic Communities to Manage Migration’, (2018) at p. 14 (accessible here).

577 AU, I0M, SDC and US Department of State, “Africa Migration Report’, (2020) at p. 27 (accessible
here) and African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 54
(accessible here).

578 African Union, ‘The Revised Migration Policy Framework for Africa and Plan of Action (2018 — 2027)’,
(2018) at p. 44 (accessible here).

579 African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 54 (accessible
here).

580 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 54-55
onwards (accessible here).
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Further, a number of areas continue to stand out in terms of lacking high-qual-
ity, sex-disaggregated data:

Country-level data on the number of migrants in employment, which cur-
rently exists only for a limited number of countries® on the continent,
and which should ideally include detail on the status of their employment,
economic activity, occupation, and level of education. %2

Data on abuses and violence experienced by female migrants, both en
route and on arrival in destination countries.’ While some anecdotal ev-
idence exists, it is typically of law quality, unrepresentative, outdated or
not regularly updated.

Data on social protections afforded to women migrants. Given the dif-
ferential rates at which women participate in activities least likely to af-
ford them social protections,* such as informal employment or domestic
work, it is important to be able to access this kind of data in order to make
informed policy decisions about how to alleviate these issues. Efforts to
collect more extensive information about social protection appear to be
ongoing®® and should be strongly encouraged to collect gender-specific
data as well, including disaggregating data by sex and by asking ques-
tions tailored to the experiences of women migrants. For example, it is
hypothesised that female migrants are more likely to be affected by pov-
erty than male migrants, but sex-disaggregated data on income levels
among migrants is lacking.

581

582

583
584

585

African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at (accessible
here).

The Third Edition of the Report on Labour Migration Statistics in Africa notes that only 11 countries
provided relevant data for one or more of the variables on the characteristics of employed persons in
the general population and among migrants, of which only Cameroon is a target country of the JLMP
(see p. 33).

I0M, ‘World Migration Report’, (2020) at p. 214 (accessible here).

For example, approximately 14 per cent of countries whose social security systems provide some
coverage for domestic workers do not extend the same rights to migrant domestic workers, according
to the ILO. AU Report on Labour Migration Statistics in Africa, Second Edition at p. 48 (2017) (accessible
here).

For example, the ILO project ‘Extending access to social protection and portability of benefits to
migrant workers and their families in selected regional economic communities in Africa’ seeks

to enhance the quality of data collected on social protection, and there are efforts to integrate a
module on social protection for migrant workers into the ILO’s Social Security Inquiry questionnaire
and to support the East and Central Africa Social Security Association to create a dashboard on
social protection, including a component on migrant workers. The recent inauguration of the African
Migration Observatory in Morocco also bodes well in this regard (see here).
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4 The JLMP Strategic Framework

® Sex-disaggregated data on remittances.’ There is a need for improve-
ments on data about the contributions of women with regard to remit-
tances in order to accurately capture the economic contributions of
women migrants to economic growth and sustainable development and
to overcome negative narratives and stereotypes.5®

® Proportion of irregular migrants that are women in Africa.

In addition, it must be noted that the collection and use of statistics must
take into account stereotypes and social and cultural factors that may in-
duce gender bias (for example, the under-reporting of women’s economic
activity),® and in addition to improvements in the collection of sex-disaggre-
gated data, there is a need for better data sharing, while maintaining data
protection, amongst countries, RECs, and international and multistakehold-
er bodies in order to maximise the benefit that can be derived from existing
datasets. This need must be balanced against the imperative of prohibiting
the use of personal data that was collected for other purposes — such as
health or access to services, etc., — by immigration enforcement or law en-
forcement purposes, which serves only to disincentivise migrants from ac-
cessing the services that they need and to which they have a right.

586 African Union, ‘Report on Labour Migration Statistics in Africa Second Edition’, (2017) at p. 49 onwards
(accessible here) and African Union, ‘The Revised Migration Policy Framework for Africa and Plan of
Action (2018 — 2027)', (2018) at p. 20 (accessible here).

587 $DC and UN Women, ‘Policies and Practice: A Guide to Gender-Responsive Implementation of the
Global Compact for Migration’, (2019) (accessible here).

588 JLMP, ‘Handbook — Gender Dimensions of Labour Migration’.
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5 Conclusion

The first
and foremost
conclusion to be raised
is the need to recognise

This document has provided a Gender Analysis of the work
of the JLMP, making the case for gender mainstreaming
within the area of labour migration policymaking in Africa,
that men and women providing an analysis of the state of gender inclusion in
experience migration for the target countries and priority RECs, and evaluating
labour purposes differently  the degree to which gender has or could be integrated

and that gender shapes the into three of the most relevant Strategic Objectives of

particular challenges and the JLMP. Through a desk review, data collection, and

risks faced throughout the stakeholder feedback, a number of key points have aris-
migration process. en.

The first and foremost conclusion to be raised is the need to rec-
ognise that men and women experience migration for labour purposes dif-
ferently and that gender shapes the particular challenges and risks faced
throughout the migration process, from deciding to leave, the type of work
or employment available, all the way through to returning home. Migration,
therefore, is a highly gendered process, but labour migration policy remains
largely gender-neutral. As a result, opportunities for promoting and protect-
ing the rights of migrant workers as well as for capturing the economic ben-
efits of migration are being missed.

It is therefore clear that integrating gender-responsive and human rights-
based processes into national development and labour migration planning
is crucial to realise the full potential of all migrant workers to contribute to
development both in countries of origin and destination and to ensure the full
protection of the rights of women and men migrant workers.

Women migrant workers tend to migrate in order to escape domestic vio-
lence or oppressive gender norms in the countries of origin at a higher rate
than men. They face particular challenges during their journeys, such as the
risk of gender-based violence, a greater likelihood of falling victim to traffick-
ing, and a lack of access to information and resources that put them further
at risk. On arrival, they often face discrimination that limits their economic
opportunities and places them in particularly vulnerable working situations.
They are more likely to face challenges accessing social protection and ad-
equate healthcare, as well as barriers to remitting funds back home and
exercising their rights to collective action. On return, the many challenges of
reintegration can be amplified by a clash of gender norms and expectations.

Men migrants also shoulder the burden of oppressive gender norms and
stereotypes, such as the expectation to provide for their family that may
push them into unsafe migration routes, limited ability to access support
for violence or exploitation, or limited opportunities as a result of high levels
of occupational segregation by gender in the labour forces of countries of
destination.

Across the target countries and priority RECs of the JLMP, women workers,
in general, continue to face discrimination and unequal opportunities that




5 Conclusion

Across the target
countries and priority
RECs of the JLMP, women
workers, in general, continue
to face discrimination and
limits their economic and social opportunities. This cre-  unequal opportunities that

ates a difficult environment for women migrant workers limits their economic and
entering these areas and may also contribute to efforts by social opportunities.
some nationals to emigrate outside the country or region to

find better economic and social opportunities.

With regard to the state of labour migration policy in these countries and
RECs, there appears to be a wide range of philosophical approaches and
technical migration policies in the region. None of the countries and RECs
under review appeared to incorporate gender-specific factors into their la-
bour migration planning, or to account for the gendered dynamics of the mi-
gration experience in order to protect the rights of women migrant workers
and maximise their ability to participate economically in both their countries
of origin and destination.

As the proportion of women migrant workers in Africa continues In relation
to grow, labour migration policy on the continent must keep t? ‘“—MP ,
pace with growing developments in this area. In relation to ~ Strategic Objective 1,
JLMP Strategic Objective 1, international instruments are . international
. . . instruments are slowly
slowly beginning to take cognisance of the gender-specif- L
. . beginning to take
ic needs of women migrant workers. For example, ‘Fhe QN cognisance of the
Global Compact for Safe, Orderly and Regular Migration gender-specific needs
sets a high bar with regard to properly addressing the specific of women migrant
needs of women and girls. While other instruments continue workers.
to demonstrate little regard for gender, the JLMP is encouraged
to identify opportunities to further the integration of gender inequality in
the national and regional labour migration policies of its Member States and
Regional Economic Communities. Key among these would be implementing
the provisions of more progressive instruments with regard to gender, such
as ILO Conventions C-189, but also C-143 and C-97, and the guidance in
General Comment No. 1 on Migrant Domestic Workers on the International
Convention on the Protection of the Rights of All Migrant Workers and Mem-
bers of Their Families.

With regard to the JLMP Strategic Objective 2, Safe and Secure Working En-
vironments, Social Protection and Mutual Recognition of Skills
and Educational Levels, the JLMP, its Member States

With regard to and RECs are encouraged to take cognisance of the

the JLMP Strategic various gender-specific needs of migrant workers in
Objective 2, Safe and Secure this domain. This includes the need for independ-
Working Environments, ent documentation, protection in urban settings,
Social Protection and Mutual  aqequate access to social protection, including
Recognition of Skills and the decoupling of mechanisms to access social

Educational Levels, the JLMP,
its Member States and RECs are
encouraged to take cognisance
of the various gender-specific
needs of migrant workers
in this domain.

protection from immigration and enforcement,
and generally providing a more conducive en-
vironment for women workers by ensuring safe
workplaces free from discrimination and violence. It
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JLMP
Strategic
Objective 3 speaks to
the need to collect and
appropriately utilise sex-
disaggregated data in order would also include ensuring women are able to freely remit

to enable evidenced-based  funds back to their families and to access and benefit from
decision-making, policy funds remitted back to them by migrated family members.
planning, formulation There is a need to ensure that women migrant workers are
and application. able to fully participate in public life and exercise their civil and

political rights, and are supported to reintegrate back into society

in a way that is positive and constructive for migrants, their families,

and the broader communities in which they live. Finally, there is also a need

to free male migrant workers from oppressive gender norms and stereotypes

that may push them into unsafe migration or prevent them from accessing
support for rights violations.

JLMP Strategic Objective 3 speaks to the need to collect and appropriate-
ly utilise sex-disaggregated data in order to enable evidenced-based deci-
sion-making, policy planning, formulation, and application. The release of
the First, Second and Third editions of the Report on Labour Migration Sta-
tistics in Africa have advanced these efforts by leaps and bounds by central-
ising and making these statistics more easily accessible. Still, it is clear that
there are significant remaining gaps in obtaining the information necessary
for gender-sensitive and evidence-informer policymaking. The biggest gaps
appear to be in more granular data on the experiences of migrant workers,
particularly women migrant workers, such as employment status and types
of employment, rigorous and systematic data on the experiences of women
migrant workers in host countries, particularly with regard to violence, dis-
crimination, access to opportunities and information, and other challenges
such as access to social protections. There is also a need for improved
sex-disaggregated data on remittances in order to better understand the
contributions of women migrant workers in this regard and to enable their
remittances, which likely occur through slightly different channels to men mi-
grant workers. Beyond some countries, comprehensive data on the propor-
tion of irregular migrants in Africa that are women also appears to be lacking,
as well as on the experiences of migrant workers in an irregular situation.%?

The JLMP is to be commended on their efforts to integrate a gender-equality
lens into the work of this important multistakeholder initiative. As is demon-
strated in this analysis, there are already promising green shoots in this re-
gard and various ways in which the negative consequences of gender dif-
ferences in labour migration can be mitigated and the positive opportunities
leveraged in order to stimulate the maximum developmental benefits from
labour migration and to ensure the full protection of the rights of all women
migrant workers.

589 Irregular migrant workers and migrant workers employed in the informal sector are likely part of the
data commonly reported by Member States but these groups usually cannot be quantified nor reported
separately. African Union, ‘Report on Labour Migration Statistics in Africa Third Edition’, (2019) at p. 28
(accessible here).
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